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BellSouth Telecommunications, LLC dR~/a AT&&' South Carolina ("ATILT" or"ATbc'I'outh

Carolin;&") respectfully submits its post-hearing brief in support of its Complaint against

Hal&& Wire)css, Inc. ("Halo" ) I'or brcachcs of thc parties'nterconnection agreement ("ICA'*).

INTRODUCTION

Halo does not provide service to «ny encl user in South Carolina. Its sole sourceol'evenue

is Transcom I:nhancccl Services, Inc. ("Tr&mscom"), a related entity that aggregates a

signil'ic«nt volume ol'andline, non-local calls that origin«tcd on other carriers'etv'orks and

delivers those calls to Halo. H«l&&, in turn, delivers those calls to AT&kT for termination tn its encl

user customers;md t'or transport to other c;&rriers, including members of the South C;&r&&linn

Telephone Co«lition ("SCTC"), I'or teunination to their encl user customers. But Halo

wrongfully &tcfuses to pay ATILT South C;&rolina, the SCTC's n&en&hers, 'u&d likely other c;&rricrs

the access charges they are ducfor tcrmin;&ting those hmdline, non-loc&d c&dls tltut Halo &Iclivcrs.

Thc ORS's investigation &tevealed th;&t thc only service H&&lo or Transcom provides to anyone is

"'«cccss-ch«rge,&void&a&ce," and the ORS could discern no way in &vhich Halo's operations

benefit thc consuming and using public.

'I'he ORS, therefore, joined the SCTC in supporting AT@'I'outh Carolina's request that

the Commission;u&thorizc ATILT South Carolit&« to stop accepting tralTic f&r&n& H«lo unde&'hc

ICA. Tl&is rcliel (as well as thc addition«l relief rcqueste&l by ATILT South Carolina) is

w,'&rr&mted because H«lo has committed multiple h&teachcs ot'ts ICA with A'IT&'T South C&u olin«.

Granting this relief v'ill not ht&rm;&ny South C&&rolin«consumer, and it will not prevent;my c«lls

tll« I used to h«. 'Outed thl'ough Halo I&'on& fc«chu&g then'es(&a«(tons.

Thc cv&dence of H«lo's breaches of the ICA i» strai htforward. Thc ICA requires I lalo to

scud only wireless-originate&I c«lls to ATILT. It is undisputed, however, th;&t «h&rgc percentage



of the calls Halo sends to ATILT begin on landhne nctwnrl s. Halo quibbles about the exact

percentaae of c;ills th&it stiirt on landline networks„but that is i(Tcfevant because (i) Halo is not

allowed to sencl &n)) landline-originatccl calls to A'I AT under thc ICA, so even one such call is;i

brcach (though in fiict there;ire luindrecls of thousands of such calls), arid (ii) even ivhenA'IX'I'ccounted

for I I((in s quibbles, thc ciill records still showed tliat;i suhstiilltial nliijnrity of the calls

originatecl on landline nctworl s, An&i despite thc ter(us of the ICA, Hain has made no cffnrt tn

stop sending these hmdline-originated calls.

Hain's only clcfense is its cluini thiit cvcry call Halo sends to AT&('LT should he cleemecl tn

bc ol'iainated by Transcom as a local, wireless call, even thouah most of the calls actually beaiili

nn Iiil'idliric networks und arc nnt lnc;il calls. As shown in AT&vT's testimony and this brief,

Hiilo's theory that 'I'ranscom originates every call it touches is baseless. The FCC i)us refcctccl

&f1&it &lie«l')', tile'elllicsscc Rc&'Liliitory Authority i)as rejected that theory; Lilicl tllc Llle«l')''llilkes

no sense, as I lulos'wn witness udmittecl. No one I'rom Tr;inscom diiils any of thc calls that then

o t« ff,d«a)id AT&ALT. Nn «lie II'«lit I I"illscn(11 t&ikcis pi)la in the convcrsalions on those calls.

Tmnscnm has no relationship with the calling «r ciilled p&irties on any of those calls. Tr;mscnm

is inerely u n)iddlen)an, n«L a call nrigincitor. R&ither, these calls origin((to with the;ictuiil c&illing

party, i.c,, &lie person who picked up;i phone and &liuled the number.

If H;iln v&crc allowed to "hinnder" calls and clcem them Lr(msl'ormed from lancllinc tn

wireless Lind long-elis&;ince to l«ciil merely by having the calls p&iss through 1'ranscom first, every

ci)ITlcl'li tlic c«L)lit('y co&lfd sct Lip ii shliil il'llT&illgclll&.lit, Lllld Iln «lie w«L)ld cvci'3ay iicccss

churges. A ltindlinc-ori&'inatccl call Irom Beijing&a, Chin,& to Columbia, South C;irolina would hc

trcatccl;is u inc(if wirelcss call as long us it p;)sac&i throu&'h ISO I'eei nf v ircless connection

hetwccn Tr;)t)scum L(nd H(iln in Or;ingehurg, South Carolina. 'I hat is the obvious consequence nf'



Halo's theory that Transcom origin;&tes every c;ill it touches, and it illustnitcs why th;it theory is

inviilid, hnv, Hiiln i&as breached the IC'A, rind why Halo is liable for access charges on the nnn-

local tr;i(Tic it sent, and continues to sent, tn ATgcT.

Hiilo l'urther hre«ched Ihe ICA by inserting imprnper C.barge Number information on all

calls it sent to ATcqT until the end of OI I, making it look like Transcotn was rcspoiisible for ill

thc calls and all of thc calls wc&&c loc«I, cvcn though they werc not. I kiln's only defense is the

same crnincous theory that Tmnsc&&m actually originates all the calls.

Finally', Hain h;is hrei&ched the ICA hy rcl'usin tn pay fnr certain interconncctioli

fi&cilitics it obtiiins t'n&m AT«'c T. It is undisputed that Italo has ordered, obtained, and used such

intercnni&cctinn facilitics tr&'&&n AT«'cT under the IC'A. Naturally„ then, Halo must;&lso be

required to pay tor thein (although the h;inkruptcy couri will detcrminc the;imount clue).

I or these rcasnns,;mcl as cxpliiiincd further below, the Commission should hold (hat I lalo

I&&is 111&&tel'i&illy breached the ICA and grant the relic('equestccl by ATgcT.

AR(;I)MEN'I'.

IqAl 0 IS I)RI'ACHIN(r'HI') ICA IIY SI';NDIN(r LANDLINI& -OIZICIINATI'D
TRAFFIC TO ATt(T.

A. The ICA Requires Halo to Send Only Wireless-Originated Traflie to ATgc T.

H&ilo purports io hc a wirclcss c;irrier. I'r, &5q (Wiscman Rebuttal). Based on this claim,

Halo entered into a wirclcss IC.'A with A'I'grI'. Tr. 42 (McPhee Direct at I2). Th&. nlll)'l"&(Tie

ilia( thc ICA &illows Hi&la to sl:lid (o ATILT &s (r;&ITic that orig»n«tcs on wireless equipmcnt, Tlie

ICA st;ites:

Whereas, thc P;irtics have «greed that thisctgreernent will a[&ply

only to ( I) tmffic tl&at nri in&&tea on AT&vcT's netv,nrh or is

transitecl thrnu 'h ATILT's nctivorl'nd is routed to Ci&rrier's

wireless netivorl, for v, irelcss termination by C&irrier;;ind (2)

traffic that oriqinc&tes throc&gh witieless traostnitting and
recei vi ng facilities l&efore fHalo] cleli veri traffic to c't TE& T I'or



tct l»inatinn by ATILT or I'or transit tn iinnther network. [Emph;&sis
ridded].

Heaving Bx. I (Fx. JSM-6). Thc "w&rclcis tr;&ftic only" provision i» import;mt becauic wirelcii

tmffic i&nd Ii&ndlinc i&i&flic cire regulutecl dillbrently. Most notably, the geographic areas used io

detern&ine whether tra(Tic is local (and therefnrc subject tn rec&procul compcniiition characi) or

non-local (und there('ore suhjcct to access eh&agni, &vhlch &llc higl&er) differ greatly for wirclcis

ancl lunclline traff'ic. Tr. 44-4S (Mcphcc Direct at )4-I S). Wirclcss traft'ic is clasiificd ai local or

non-loci&I based on M;ijor Trading Areui ("MTAi"), which arc quite large. Jcl. I or hmcllinc

tmffic. on the other hancl, calli iue claiiifiecl as local or non-lociil busecl on "local ci&lfing;&re&is,"

which are much smaller. 1&7. For exuinplc, thc&rc atro only two MTAs in all of South Carolin;&, so

u wirelesi call from Greenviffe to Columbi;i, which is in the iame MTA, is lc&cal and subject only

tn rcciprnc;il cnmpensutinn riitei. I)y contr;iit. there ure more thun 240 htndline local cullin *

ill'et&i il& So&lth C,'ilolil&ii, io &i l&il&&(linc c;&II I'rom C&reenvillc to Cnlumbia &vnufd be subject to the

h&ghef iiccc'is ch&ilgc I"itei. Ir. IO. )hui, the&re &i;i much greater likelihoocl that a wneleii cull

will be "local'&i(in culled "intruM'I'A"),;mcl n&it iirhjcct to access charges, thun there ii for ii

lun&ll&ne cull.

All of'hc irunl i tl&ui Hiilo ord«rcil (n dclivcr traffic to A'I'8 I' ere trunks reiervecl I'nr

wircleii tr;iffic only. Tr. I7S-76 (Nein;iit Ditrcct iit 9-10). Consistent with this, ancl ussumin

I kilo wc&i complying wiih (he ICA, AT&v T billed Halo for terminiition us if'll of Halo's trat'fic

wc&i v'ireleii-originatccl, us the ICA requirecl. Fiiirly quickly, however,

ATAUNT

began to suspect

th;ii mirch ol'he triil'I'i» Hal&& wai icnding it originated on hmdline equipmcnt, not wirelesi

eq&I&pl»cl&t. Icl.;&t 176-77. Ii ihcrefnre;ippeiired ihat klaln was brei&ching the ICA and en agin ~

in;in ucccii charge uvniclancc scheme, which led to this co&opia&nt crise. 'I'r. S I S (Rozycki Direct

;it 10) (noting tl&nt Halo ieemi to he sccl ing "iivciidance of the higher priced iwitchecl;icceii



chiirgci"); Tr. 625-26 (Rozycki L'xamination by Commission Staff) (ORS was uniible to

deterinine "any service thiit Hiilo provides to Triuiicom. or that Transcom provides to IXC» or

anyone else, otlier than access-charge avoid'itncc."); Tr. 623 (Rorycki Cross-Examination by

I liilo) ("we don't scc any bene(it to the cnniui»ing& and using public" from Halo's oper;itions).

13. Halo Hrni 13ecn Scmling I.urge Amounts of l,anclline-Originated Traffic to
AT8: T, Which Breaches the ICA and 1)nlawfully Avoids Access Charges.

It ii undisputed that Halo hai bccn icndin&'raf'I'ic tn AT&'I'hiit itiirti on hindline

networks. Halo I'i'eely iiilmits this. Tr. 326 (Wiieman Rebuttal at I 9) (" Most nf the calli

probably die( st;irt on other nctwoiki before they ca&ac io Transcom for processing. It would nnt

surprise mc if some of them st;tried on the PSTN.'"); Tr. 40 I-02 (Wiscman); I lcaring Ex. I (Ex.

JSM-I;it 6-6). The Ol'fice nf Rcguliitory Stiifl'"ORS") recognized this;ii well. Tr. 6 I 2

(Rozycki Direct at 7) (" Much of tlie triift'ic Halo transports originated as wircline telephone

calli."). That alone proves a breach of the ICA. Anil ai AT&T*s call studies show, the cxteniive

scof'ic nf tile l1re'ich IDI'nvei it ivaii 11n accident.

AT&T iinalyzcil thc calli I kilo sent to it during one-week periods in April 20 I I and

September 20I I. Tr. I79 (Neiniiit Direct at l3). AT&T beg m iti analysis by identil'ying illc

C;illing Piirty iilumhcr ("CPN") on each c;ill rcccivcil froni Hiiln, t'.»., the telephone numberol'he
pel'soll wlio itiil"teil the c;ill. AT&T then consulted the industry'i Loc;il Fxchangc Rnuting

Oillil& ('LERG') and the North Aincrican Number Portability ("NANP") databiiie to detenninc

wh;it I ind nf ciirrier (hmilline or v ireleis) ov ncd that number and whetlier thc ciiizier that ov'ncd

thc number had desi n;neil ii in the I.FRCI as landline or wirelesi. /&/. at l79-I(2. Biiscc! on this,

AT&T v, ai able to determine how many liincllinc-orig&inatcrl calls Halo wai sending. /&/. Durin&'he

perinili reviewed, thc call ihita ihowed th;u 609& tn 67'!& of the calli tltat (lain delivcrcil to

AT&T originatecl;ii hmdline call~. /&/. iit 18 & I leal'illg Ex. 4 (Fx. MN-3). Ili other ivoi'&li,



even though the ICA did not allow H do to send ATkT air& landline-originated traffic, about

fii rr-(hi»I» of the traffic I lain sent to AT(y;T was landline-originated.

Although thc'ci'ceii(iigc oi landline-originated calls is large and Hal&&;«Imits to sendilngATAUNT

calls that start on landline nciworks, I brio nevertheless quibbles about the denrilsol'Tc»cT's

c;ill tin(ilysis. Halo conte»ebs ih;it some c;&lls that origillrl(e froln wfla( flppc&11'o bc

landline numbers could, ili soliae seer&filius, Jc((rally ori(rinate fr»111 J wll'eless rlevice. The

scenario I-lalo relies on is a number that (he LEleC& shows tis heing &&wned hy Level 3 or

13andwidth.corn, which irlentify themselves Its landline carriers in Ihe LERG, but that Iycvcl 3 or

Bandwidth.co»I has assigned t&s C)ooglc or Skype. v,hich have services that can be used by

cus(onicrs (m wiircfcss rlcviccs. Tr. 333-3s ('&Viscman Rebuttal at 26-2g). 13»seel on this, Iirilo

contends tltut CPNs are unreliable and cannot be used to identify the origination point or

origin&i(in&r c;irricr on &ni& of'he ctills Iialo sends AT6sT. (&I.

H&llo is wfoi&g. I htlo pl'esellted ilo c'ill (illrilysis of';my kinrl to support its clair&as, 1&ol'i&l

it present any evidence of how much of the (ralfic it delivers (if;&nv) oriirintues on wirelcss

device~ with C'PNs th(u ihc LERC& show~ as lanrllinc. Tr. 212 (Ncinast Rebuttal at 9); Tr. 401-02

('&Viscmiin). Halo's I;riluirc to present imy such evirlence is telling, because Halo had access to all

of the same d(i(a

ATILT

used I'or its ill&((lyscs. I'(ll'ther'lnol'('., while there are some situ&i(ions

vvherrc C'PN docs not pirccisely identify the origination point or origintiting carrier of ti call, (hose

sl(&lilt&oils rile tile except loll, 110( thc I'&ll&.", Tis I g-I-gg (Nein»st Direct at lg-1 &3). Simply put, thc

d;it;I and method~ AT(&'cT userl tire the siime d&ita and methods that thc entire industry»scs today"l)u«i&stir 

"ill&cill'(re'ls »lich &ls thc!(CTCN &1&cli&I&ci» nl'c ili&f& ir tcif ns i»elf. Ifu(n»cn(fs lnn»lisi nice &mf'Im

« ih& 'inici (ii in Al'KT mn I in»& ri Ii. (McPircc i furr ii«&13 ) In fief. AT».T&crn»nii . JPP«simii Iy

s'Sf nf ihc tmfiic n rcccr&c» In&m I ilu. un&I &icfrvcrs:rf&f&runrn&(&rely Jfl'/r I&& other rnirnci» I'nr icnuirinrinn (I shihif
ivfcN-3 I I'Im & i&i m ij&&ruy (s I'lr

& uf (I&c ir i(tie &Ir Ii»crc&l in »&her currier» r» ries&inc&! lnr tire iuri&I LL&ci lil c ihc
SCTC's lnciilhc'i's, (McPhc'&'(.'I'&i&I&ill rli I-I&

-6-



I'or determining what AT&T sought io deterniinc. Id. There is no better w;iy,;&nd Halo does not

suggest that the&'c is. As thc Tcnllcsscc Rcg&ilato&'y Authority explained:

Thc Authority acknowledges that a certtiin degree of imprecision can
occ&I&'licn Litialy7111g thc oi'igin to individual telephone calls, due to

l,i«tors such as iheadveni of number portability and the growth of wireless
tind IP telephony. Hov;ever, because ol'hcsc technic;il issues, the inclustry
i&as developed conventions;md prt&ciices to evalu tte call» for thc purpose
of interc;trrier compensation. 'I'he Authority t'inds that the methodology
usccl to collect thc data an&I the interpretation of the dat;i in Lhe A'I'&T

study arc based upon coininon in&lustry practices to chissify whether trafl'ic
is ong&natcd on wirehnc or wireless networl's.

Oixler, lrr re; 75c'Ilgrurrlr ieiec'r&rrrrrrrrrri&'crrirrrr» 777C (VI&/cr /ET&f17''c'rrrre&»ee i. Krlcr Wir'ele»&, I&re.,

Docl ct No. 11-00119, at 17 ('I'cnn. Rcg. Auth., 3 in. 2f&. 2012) ("Ter&ac&»c e Halo Or ded'),

I-fearing Ex. I (Lx..ISM-8).

AT&T also prove&I th;it H;ilo s conicniions;ibout Level 3 and Bmidwidth.corn numbers

v'oillcl &liuke &1O IIIeilnlnglLII ch I lb&to&Ice cv&".n if they v cre correct. AT&T assumed fot'hc siikc of

ail'g11&ncnt that 100,7& of ctills ffc&ni I.c'vcl 3 &&&id B,'lnclwlclth.coin Ilillllbcl's wcl'e LIct LI'&lly wit'c le»s-

ong'in;itc&l, ancl re-t&ntilyxcd thc call d;tta based r&n that tissumpti&&n, This w&1s &&11 ovcl"cncloL&s

tissllnIptlol'I, hcc&ILIsc &1ot till Level 3 or Bandwiclth.c&1&n llclB1I»crs tlfc IIssiglled to Skype or

fioo IC. Tr. 188 (Nein;&st Direct;it lc)). Even v'ith this assumption, however, the dat;i still

showed that S&7'7& to 3&5')c ol'he traf1'ic &liat H'ilo sent to AT&T was lanclline-orir'intttcd, ld. at

18S-80 & Hetirin Fx. d (Fx. MN-S)

li& shot'I, there is no do&ihi that nic&st ol'hc tr;tffic Halo has been scndit&g to AT&'f

originaiccl on lanclline networks. 1 liai m;iterially hrteaclics the ICA.

C. IIalo's Theory Th;11 Transcom Originates All Calls is Baseless.

I-lalo's only clcfensc is its claim that all the calls it sends to AT&T, regardless of who

cli;iled thc OLnnbc&'l'l'I whiit &au'I'ier's nctworl» the call bcgtu1, actually should he deemed to

origintite with Transcom. No onc at Transcom dials these calls and neither the calling ptirty nor



thc called party on;my call is a Traltscolll cllstottlcls Nevertheless, Halo contencls th;tt whenever

a c;tll pttsscs thl'oil'»ll Tfttllscoln. tlsat cttll is termin;tted and Transcom then originates;t new.

local, wireless cttll before the cal! reaches Halo, 'I'r. 329-32 (Wiseman Rebuttal at 22-26);

Hcarittg Ex. I (Fx. JSM-I at S-9). To underst;tnd this theory, and its many IlawN it helps to httcl

up I'or a ntomcnt ttnd explain whttt Transcom is and its armngement with Halo.

Although Halo;md Transcom are technically separate companies, they are closely

rchttctl. They httve overlapping ol'(icers and overlapptng ownership, ancl the largest individual

stakeholtler in hotlt conqaanies is thc same person. Tr. 36-40 (»Vlcphce Direct;tt 6-10). Httlo

w»orked closely v!ith 'I'rattscotTI 'IIXI T!"Illscolll s coilllscl tt» tfcvclop its hustllcss pltttre Tls 321-24

(Wisemttn Rehuttttl ttt l4-)7). Transcom is Halo's only paying customer and the source of'00/r

ol';tlo's rcvcnues n,'ttionwide. Tr. -')02 (Wisetn;tn); Tr. 38 (Mcphee Direct at II).

Httl&a and Trttnscom;trc also physicttlly close. )3oth ltave equipment at a tower site in

Oraltgehut'Q. Sout(1 Ctrl'olina, anti the arratlgement bt:tsvcelt them works as follows, Every call

that comes to Halo it) South C;trolina I'irst p;taxes I'rom the carrier whose end user custolmel

ongin;tted the call to Tr;tnscom (typically, intlirectly through intermediate carriers) at one ol'ts

fottr switching stations (tn Dallag New York. Athtnta, tmtl Los Ang»eles.). St e Tr. 316 (Wisernan

Rebuttal at II): He;tring Lx. 4 (I-;x. MN-6)Tr. 3(I (McPhee Dtrcct at g). Transcom then sentls the

c;tll to its equiptttent ttt lite Ol"tngc(tul"» towel'ttc, sec Tr. 3 I S (Wiseman Rebuttal at ffi; Hearing

Lx. 4 (Lx. MN-6), where 'I'ranscom then tl ttltslnits thc call, wirclcssly, lor ttbout 160 (bet t(a

I-fain s ctftltfllllcnt. Tl. 6 {Dl"tttse recbuttttl ttt 7). Halo then sends the c;tll on to ATg T South

Cttrofina's tan(lcm switch f'r fat mination to alt ATtkT Soutlt Carolina end-user or to he p;tssed

on tt» tt tltinl-p;trty carncr I'or tcrmin;ttittm Tr. 260-61 (Dr!tuse Rebuttal at 6-6). 'I'here is 110

tcchnicttl reason I'or the 150-I'oot lfnk l»etweelt Tl"tfnscoltl tttid Ilalo to bc wireless. Thc same



connection could be made much less expensively by using a short "CAT-5"'able, and using a

cable v ould increase service reliability. Tr. 262 (Drauie Rebuttal at 7); Tr. 267-70 (Dr;iuie). It

the&'clot'c tip[&et&I'i thiit thc of&ly reason Hi&in ip&.'Iit the nioncy to create;i roundabout wireleis

connection witli Triinicom, r;i&her th;in;& short and direct wired connection, was io Halo could

attempt to claim that;ill calli it piiiici to AT&viT &utc wireless &uid local. /&/.; Tr. II(9-&70 (Neinait

Direct at 23-24).

'I'o envision how i& call I)ows thr&uigh this arrangement, assume;& call hegini witli a girl

pickin up hcr liindline phone in Ciiliforniti rind dialing her grandmother in Columbia, South

C&i&'oil&&ii. 5&'&'r. I g&) (Nell&i&it Dll&cct at 23) /k He;&ring I:x. 4 (Ex. MN-6). That landline call

&vo&lld &iiivel;&croii the country, eventu;illy hit Trimscom's equipment at the Oran *ehurg tower,

travel wirclciily to Halo I'or I60 feet imd then be handed off to AT&T, which would terminate

thc call in C&)lumbi&i on iti hmdlinc nctv'orl'nd th&ii el&able thc gii'I &&&id g&" li&dmoth«r to t;ilk to

c«ch other. /&/. 'I'hi&i ciill ori&'in&&ted v'iih tlie girl in California, who ii ihc cttlling party, arid ii a

non-loc;&I, landline-origin« ted call, subject io iicccii charges. According to I lain, however, wlien

thc girl'i ciil) I'ciiclici Ti" ll&scot&1 i cqu&[&lucllt 1&1 Ol" &ngeburg. Tin&i&icr)111 tel&ill&1 itci tile Ciill &&&id

then origin&itei ii new ci&ll to the grandmother that is both local;ind wii&&less, and, therefore, is

onlv subject to reciprociil compeniation cliargei. /c/,; Tr. 3 I 6 (Wise»&an Rebuttal at (I). Halo

m;ikci this argunicnt even though thc calling party (the girl who started tlie call) hai no

ich&tionihip with Tmnicoin, did not di&il Tranicom'i nun&her, hai no idea Tmnscom ii even

involved with thc call, and ends up t;&II ing to thc person she dialed in ihc firit place (her

gmndmothcr) without dialing any extra numbers or codes. Tr, I&74 (Neinait Direct at 28); Tr.

407-0g (ORB's cross-examint&tion ol &x/iscm&u&); fr. 44 (3ohnson Rebuttal at 10).

Tl)c logic ol Hiih& i T&i&l&ic&)I&i ol'igin&ttion'heory &&&&is i&s Iollows:



l. Tl"ulsconi ls an cilhlulcccl scrvicc provider ("ESP") uncler fcdcral hwv.

As an ESP, Transcnm is treated lil(e;ui encl-use&'ol'ul'pose!i of access charges.

3. 'I hcrel'ore, Triinsco&» lnusl he tre;&ted lls l&n end user for (ill purposes.

Since Transcnm is trcatcd as an end user, all calls must be decmecl to terminate in
Tl"a»seoul lu&cl nl'iginalc with Transcnm.

Therefore, a call I'rom Calif'ornia lo Columbia that is routed in thc nlluulcl
clepicted in Neinicsi Exhibit MN-6 lerminates with Transcnm, which lhen
ol'lginllll'.s 1& ncw, wii&clcss cilll, ivhich pllsscs thlclugh Hi&In l»1(i thi:n t('1 A I &T la
the same MTA lls Tl" »is&.'0»1.

6. Thus, fhe call that AT&T receives from Halo ori&'inated wirclcssly& v ith

Trllnscom, l&nd Halo is not bre;&ching its fCA.

Hi&In's theory f;lils I'or lit let&xi four reasons: ( I) the FCC (and 1 RA) h;ive rejcctccl it; (3)

lhel'L's n(i '&»thol'ltv lof thc filnf)os&i&on Ihlll ESf s ol 1 lucite cvel y c;ill they tnilch; (3) Tl'a»seoul

is nnt an ESP in liny (."veal; laid (4) cvcn If Tllu)seoul wL'fc '1II ESP ancl did originate c;&lls, the

purportecl "origination" occurs on Tr;inscoln's f,u&cffine e(fuipmcnt, and ihe calls v,nuld therefore

bc I'incllinc-nriein;&tcd (in hrcl&ch of thc fCA) lmd non-loc;il (and thus subject to;icccss charges).

L The I'CC Expressly Rejected Halo's Theory.

1
The FCC has &cjcctcd )3(&fo's theory. In its recent C()n(ie((America O((i((s the FCC

singled nut I-lalo by name, describecl ffalo's arr;&n«cmenl nf f&,&ving traffic pass through an

;illc ed f:SP ti.e., 'I rl»&scorn) hcfntrc reaching If l&lo, notecl If(&to's theory th;0 c;ills in this

'0'I"ulgL'»lent Jl'L''L'-oflglnllfcd" in thc »&i(Idle by 'I'ranscom, ancl llatly rcjectcd tl&at theory. 1 he

I=CC'. di, cus 'ion lit plirii r,&flf&s 100. -06 is &(orth Hinting in I'ull:

1003. In rhc Lo(((i C(viii)e(i(i(vi i)irs( R(7)()(r (iii(i 0)'(fe(s fhe C'nmmission st(lie(1

thl&t calls betwccn '1 LEC lmcl a CMRS provider that originate and terminafe

C &aine&( Ainei'i(&i 6!!((&1. FC C I t-1 6 1. 2011 '&VL 5&s I I')75 (rcl Nnv, I I&, 2011) i "Ci&nne&'( An(&'o«i Ordei" I.

Thc FCC'(is evil;iwii(c &I&;u H(iln w(is a& 'uin &I&;a Tiiinsenm is an ESP (in&I ihciclii(e must hc ilceineil ln

&i&i 'iii'llc &ill a&ills &hill 11(i&s lhi(ai "6 ii. H(ll&i iii alc lliis (u "uineiil ax!&lie!&I!'ii ils ei n(i)1« sat&i»is&in&in ui lhc 1(C'C.

iehich lhe I CC ail«&i anil (clic&! nn in lhc ( &acro ( &&me&i& (i Onlei iia &fcscohin Hain's position. 6«& Cnnne& (

Ai!!ei!& n Oi(lei. nn, 2121& 2122. 212&6 'Ii -I&) So liMCI hce Diivcl at l&l 20) & Hc(n in 'x. I (Exs JSIVI 6 an&I ISIVI.

7).
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w&thin the san&e Major Tr;&dinr* Area (MTA) at lhe time that the call is initiated
arc subject to ilcciprocal compensation L&hlir'atinns under section 2S l(h)(S), riither
than intcvstatc nv intriistate access charges. As noted above, this rule, ref'evred tn Lis

thc "inlraMTA rule," &i)so rrnverns ll&e scope ol iriiffic between LEC.'s and CMRS
prnviders tlruu is subject lo c&&n&pensation undev section 20. I 1(b). The USFI(CC
T)'roll'liu'or(I&io)i NPRM sought comment, iule) alia. on thc piopci intcvprciati(&nol'bis

vulc.

l004. )hc I'c'cord pres('nls scvr:Iid IssL&cs lier afdu&g lhc sco)7c Laid n&I& &pic&(&t&nn r&l

thc u&triiMTA rule. Because the changes we Lidnpt in this Order maintain, durinr.
thc Lvansition, distinctions in Ihe compensalion available uncier the reciprocal
cnn&pens;alon I'cgln&e Laid ct&nlpcnsi&t&LIO owcct Lulclc&'hc access Icglntc, p&u'Iles

must continue io rely on the intmM'I'A rule to define the scope of LEC'-C'.MIZS

tr;&ffic th;&t I';ills under the rcciproct&l compcns;itinn rer&ime. We therefore tal'e this
nppnrtunity to rcmove;iny ambi uify tica&irdina the interpretation of tl&c intraiM'I'A

rulc.

IOOS. We first aclclrcss a clisputr rag(&rding the interpretation of the intvaMTA
rule. Hiilo Wireless (Halo) iisscrts that it offers 'Commnn Carrier wireless
c& chiinrae seri ices fn ESP 1&nd enterprise custc)mers" in which the custnmcr
"connects wivelessly to italo bi&se stations in e;&ch MTA."'t further asserts that
its "high volume" .service is CMRS because "the customer connects to Ihalo's b;ise
si&&linn Lls&lig wu'clcss c()Lnpnlcni ivhich ls cilp&ihlc of opcl'ation white ul n&o(&nn,

I l&ilo;&r ues that, t'nr purposes ot';ipplying thc intr;iMTA rule, "[l]he nri in(it&on

point for Halo tr;&ffic is the b;isc st;ilion lo which Ilrilo's customers connect
wirclcssly," On lhe other h ind, L'R'I'A cl&&ims tl&at Halo's traffic is nnt f'I'om its

nwn retail customers buf i» instead from &i number ot other LECs, CLI)Cs, 1&nd

C.&MRS prov&ders. NTCA I'uviher submilled an analysis of call records fnr calls
I'1:cr.&vcd by some nl'ts member ruiiil U&Cs I'roin I-Ialo indicating that most of the
calls ciihev die) nol ori inate on a CMRS line or were nnt intraMTA, ancl that even
if C MRS mirrht he used "in thc miclcllc," th&s does not affect the caterrnrieati&&nnl'he

call f'r inlevcarrier compensation purposes. These parties thus assert thrit by
chin"&etc&1'ln&g &Iccc;ss lfiitflc ils u&tr;iMTA reciprocal compensat&nn tratt&c, Ih&lo &s

t;alan" to pay thc vcctuisitc compcns;&lion R& terminating rural LECs tor;i very
hirge an&(&unt nl'mf'I'ic. Resp(ending to this dispute, C'I'IA asserts th&it "if is

uncle;iv whether the inlriiMTA rule~ would even apply &n thatcase.'00().

Wc chirit'y th;it a callis considered to be originated by a CIMRSprovider
for purpr)sel of the intra!1~TA rule only if tile calling party initialing; tile call has
dcnle so tllrougb a C&&dRS provide&s Wtlcrc 11 f'u'ov&dcl's lt&e&cty pl'ov&rhng J
lr&insitinrr service, it is v"ell cst;ihlished Ihal Li tr;msiting c«rncr is not considered
the origin,&ling carrier lor purposes ot the reciprocal con&pensafinn rules. ThL&s,

wc I«'(.c with NECA that llze "re-origination" of a call over a &&ilieless link iu

Th I C'(.'& '(I rw H &I & *1 I rr('ifr&1", It 1 lflr I 'I'If)&r )&1. C rlrr('I l&rlr(vr(rr (Ol l' nn -lan- Tlrt c

nlrrl 'frrr&1 i)1 1« &1 'iff ' Esp I T 11&& r: n1. 5 Tr -I'sn &M 'ph r Drrc & ni f()-"&)) L'l rirrn Lx I &p(s, ISM(
ancl JSM-7).



the middle of tire call patt& cloes not convert a wireline-originated call into a
CIdR.S-originated call for purposes of'eciprocal camper&satin&& anti we disagree
with Halo's contrary positirrn. [Fn&physi» addccl, footnotes omittcclj.

'I'he FCC thu» conclu»ivcly rcic«ted I ialo'.» iheory that calls that hcb)in with till encl-tl»cl.

cli;iling;1 call on ti hmcllinc network are somch&&w 're-originated" and tran»formecl into wirel«ss

c ill»»iinply by pa»sing through Tr;&n»corn. In I;u:t, Iialo concedes that the I-'CC rein«teel it»

theory. Tr. 3I4, 3 lb-I(), 324, ancl 330 3 I (Wiscm m Rebutt il at 7 n. I, I l-l2, l7 n. I I, and 23-

24). Thc FCC»aid that a call is originated wirel«»sly only if the * callillg pr&rty — lhc pt:I'»on

(haling the phone number — initititecl the ctill through;& v, irclcss carrier. 1'he m;ijority of the c:all»

Iialo has been»coding) to A1'&'I'id not origin;ite Ihiit v ay, a» Mr. Nernastk» call studies showed.

Agrccin ~ wiih the FCC, thc Tenne»see Re ulatory Authority al»o rejectccl I I(ilo»

origintition theory in;i recent decision in f ivor ol'1 & I'I'enne»»ce on tile iclcntical i»»ue.

T(i&&re&see Hrrtr& Or &l( r.;il IS-l7 (I Iearin Hx I (Fx. JSM I3)). Amon ~ other thin», the 'I'RA

I'ound, h(i»erl on Halo'» et par'te I'iltn& s In thc Corrrre&'t Ameri«' c(i»e, thtil the FCC w'is 'nvarc of

Httlo'» tl&cory tllat Tr;m»corn origirlate» (or re-original«») every c;&II it tou«hc», and htts rcjcclccl

that theory, Icl. The TRA'» deci»i&&r&»ust;tining Al'&T Tenne»»ee'» clainl» i» thorough ancl well-

r«;&soncd, tmcl A'I»&T «ommcnd» it Io the Commi»»ionk» altention.

Fin(illy, it now appears that Halo itself reject» it» "Tran»corn ongination" theory. On

el(le»tinning hy Col&ill&I»&doncl MiIL'hell, HI&la wttnc»» MI. Wl»enltul Itckrlov'letlgcci thtit Ht&lo'»

theory i» inc&&n»i»tent &vith long-st;mrling practir e in ih« indu»try:ulcl conlnlon»cn»c.

Specific,illy, Conln&i»»i&&n«r Mitcllcll;i»kcd Mr. Wiseman Iibout a call froru one landline

un&low'i&1" i& para»e »I Ihc la'»i »& nlcnc'c ol p n « "«ph 100() of the Cour&('& I An&&')'«&r &7&&ler w'&ih &i

ni(ie&ncc lhe I'CC phunly &&i&i not inter«l H«lo»u e»r» rim& the I CC re&er lail ir& Ihc&»y &)nl& "li)r purpo»c» ol'&hc

&ntriM I'A iule." (&r«l m&& li» purim»c» of Ihe p iriwe ICA llut il&e «cry purpo»c nl the prov&»&nn &n the ICA tlmi

pcim&i» H(ih) in &lch&cr tr &II &e to A'I'&'I'nly &I't n& i rnite& nn wircle»» equipment &» &o implcmcru &lie in&i aMTA

rule H&&fo'» noi«)n tlmi &Iw I&CY'» ruhn leave» open thc pn»»ihihty that the tra(l'ic ai issue herc ori in«tc» wi&h

'I i(&n«con& l&)i pu& p&&»e» or ihe ICA, «&en tl&ou h it r!oc» m)t oo in iie with Tt m»corn Ior purpo»c» of ihc intravl I A

rule, &» uc»peratcly m&«talon,
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custo&r&er to anothei'&u)&(line cuitoiner that ii routed, in (r«rt, by a micro-r«dio tranimiiiion

iomewhere in the mi&hlle. Tr. 4(6. Mr. Wiiem;in (citified "[t]he niicrow&ive [i.&i, wirclcsi] link

in that c;dl would not mal e that c;&II a wireless call." Tr. 417. Mr. Wiiem&m i» right: Halo'i

injection of a I SO-foot wirclcii [ranimisiion in the middle of;i call from;& hindlinc customer in

C&ilil'ornia to a land(inc customer in Coluinbi«&hici iuit make that call a wirclcii call.

2. ESPs Do Not Originate Every Call They Touch.

Even if'Tranicom werc &m ESP (a claim we refute below), there ii no authority for Htilo'i

cl&iim that ESPs terminate every call they touch &ind then originate a new call. Tlhat is not

surprising, lor thc tirgu&T&cnt delici comm&un ienie, ll'kie girl in Californi&i picl i up her h&ndline

phone, di;&ls her gmndmothcr in South Carolina, and they h &vc a convcriation, that ii onc call,

not two calli. No new, icpariite call exists simply because thc girl's call passed through

Tl'al'lscoltl i e&luipnient ionievvhel'e along thc way. Tr. Sk( {Ncinast Direct at 21(); Tr. 442

(,lohnion Rebut(,'&I &lt 10). Ai Tranicom witness Mr. Johnson state(I, ";& call hai only one pointol'rigination.
which ii the point at which thc call originated. You can'1 change the call'i point of

or&go&ation." Tr. 472 (Johnson Rcbuual at 40). The only call herc ii the call from thc gii I in

C;i( it'omit& to her gr;&ndmother in South Carolina — after all, the girl did nrit call Tranicom. The

"point;&t v'hich th[;&t] call orient&ted" ii Ctilifornia, and California ii thcrcforc the "only...

point ol origin ition." C(« ori/. Ti. S14 (Rorycki Direct at &7) ("M &ny of Tranicom'i io caller(

v irclcii/FSP tmnimiisioni I'irit originated &ii triiditlonal telephone ciilli &inc( we&to dircctccl to onc

told only onc terminating t«lcplionc number. When the receiving party answered, one individual

spoke with another individual, a voice communici&tion occurrcc!.").

Hiilo'i theory rei(i on th&.'dcii that k!SI's .'ute dccmed to be cnd users, an&I thercl'ore

(accol cling to I l&ilo) I I" uliconl nluit be clecnicd io ol'&gin'Itc cvel'y c,'ill th« t passes thl'ough the&i'&)uipmcnt.

Tr. 32&)-32 (Wiicman Rebut(;il at 22-2S). Nothing in the law sayi tlt;&t. 'Io the
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contrary, Ihc FC. C has made clear that ESPS "&lre treated as end-users fi&r (/)e P»rP»&e (&f BPP/&i»g

rl('('(L&s ('/'l(fi f,'(6\ ol)ly 'll'icl &llc trc'ucd as elld i(sets f(il'/&(ff(&0&e& (?f o((f'(('ces( c/teil'I,'(' I(/es.

'I'hus, the 'I-.'SP exemption" is a leintl fiction that;illows ESPs to be tre tted like end users fi»'fie

/&(((I&r&&( r&1'iin( /iri& ir(B (0 P(f'i'fr'('(.&1 ('/l((l;I,'(..&. Thiit does not me(m an ESP could use this liniited

"end-user" status tu cl(ii(0 it "origina(es" ctills {hat actually began when someone else Picl ed up

a I?ho(1c &lllcl dialecl a number. Transcom Clues not start the call (Ihe calling Ixirty does), dues ni&t

decide who will bc called (the callini'arty floes),;tn(I does not Provide the voice content that the

Piu'I(cs cxchtlllg)c &10 Ihc ctlll. Moreover, thc ESI'xemption fl'o(11 Llccess chtu'gcs &lppllcs only to

thc FSP hsclf, not to any tctcct&m(1)L&ale&dion« c;uriel lhat serves the ESP, which means th&it any

ESP exemption fur Transcom v,ould not,&I?I?Iy to Halo anyway.

'I hc I(C'C'as never hclcl that an ESP "ori inates" calls that started elsev;hu&c Lind end

elsevvhetc'(1LI tuc'I&cly fit&ss thin&&''I thc ESP sot)lcv'hci'L Ill the middle, To the cuntr&iry, (lie

FC'C'lii/)/&'iiieii(&(fir)ii

i)/ flic' r)«f/ C r)i(i/&e(i(i»&i P(rli'Iv))ii) (ii f/i('&'ll'&'ii(ii«i«(iie«((ri(is rli'f »/ /996, /&if&'I'&rii'('lei''i
)i(pi'(i)&iii&i(i /r)( /SP Bi«(«r/ Ti&i//ii . 16 I&C'D )ted. ')151. 'I[ I I (2(X) I ) ("(5/'emmt&f O(&fei" ) (amph isis .i&Iden.

sulisc(lucnl hist»& y »nut(eil).

V& i(/»ie)ie»i Be// 7&/ Ci. ('f(i(«»/ i De («i&i(» B«(«i, 2 I'CC'cd, 5986 'll 'I i)987) ( (V»i(/iii )(ei«

B '// Oi'&/ei"). h& y .us &incr a vxi i sued, th&s decision u;&s v;&ca&)ed as moot. 7 FOC'3cd. 56-I-I (1992). Th
&lccis&on sall eiur&i s nc&" hl. hi)&&eve&x ils Ills I CC's exp(»rmt&&)n nl'linc FSP i'xcniplion.

/Voi(/iii'&«)(eiii Bi'// 0('&(i'i. 2 I&C'D )ted 5986, 'll 21 t I &)87). I((i(«&u Bell '/'e/. C'n &'. Gf»/)ii/ N?( P) ///««i/), /(«..
Di)ci ct N&i 080(05,;8 2). -)2 i! II Comm Domn&'a I eh I I. 20(8)) (lhe I&SV exempt&oo "exempt« LSV«. &&«&l r«i(&

Bsps. Ii'i)m ccrmin;u cess char c«C i&ml uncs not;&VVI) ln can iers that trm&sport calls lot I)SVs). P«( i(ii /!e(/ '/'e/. ('»

i. C/«(&r(/ NAP) Oi((. /«e . D 09 01-038. ()&de& Den» a 'chcm tn nl D 08 09 027. at 11. 009 WL 2518311.;u '5

(Chil V D C: .I &n. 2'). 2f)0')I ("the IL!(Vi cxcrnp(ion:&pplics only to the HSV «sell. ni&t to thc c«n &cr (il')Sp tu&f('&c").

/(I I&' &'iif(r)ii i)/ C/ EC Cil&((i(ii ii/&)I rt('f»((&i(in&i &I«»i&i)( Bi)iiifiu'«'(e(ii B('(f D'I&'/)f&&vie, ( / dyhln SBC Bn«)&(&.

()&acr Nn. 16 Dkt.. No« 06B'I'K'(s365 AI8B ci al . 2005 K &n. Pt)C I FXIS 86)l "2627 (K«n Oui p ('nrnm'n 2005)
("tl& it Il.,il

I
exco&pl&on,'&pplies I&) (he &nl&)rn&ata&n sc& « i e pro) idc&. nol lo ct&rnc& s... &hal pro«dc sei & ice I&) F!il s

'u&d olhi I'List»ale'&s 't. TBL&s. (egin'dies« ol I I u&«cool s i&lil."ccd sli&li&s. &hc'I'&.'s oo hi&six I'or Hr(I() to cliiim u &s

exempt f&om a«Les) c)m& 'cs on thc l(ill iral(ic it lu&s hcca scndin 'o AT&kT.

H;&Io ekunis tint il&c I'DC: Ims li)und that ).SPs — as eral users i&n matc ir&dTic e)en v i&cn ihcy &vccivc &hc

c dl Iroiu some &i(hi'r cnd pnint Tr .)2') 32 {Wisemin Rehut& 8 at 22 25) Bul Halo uncs not ate i sin lcI'C'('ee&sii&r&.

»I'&i&& &lec&s&iiu hv &u&y othe& eot&ly. &h;&l,ir.lu.&ll) 1&olils th&s Hid»;dso lrics to e&iir&ix&rc Tuu&sc(&&i& lo &u&

cni&ty »sins,& "Le &ky VBXC;&s il &i llm& le ith&u&cs H do's mi&n)ue&. /r/,u ) I 1-15 'I'h
&t &)le 'cd companson «i;&

I,e;il v I'13X &s &ctl&n . hcc,iuse &Ihe O'C.'i&n ii && rcc&& n»cd &l&at Ical y PBX« — iust I&l c Ha)ox;ind Trans«on&'s
cun&'nl sei&cmc i'onstituted;i fi)nn ol''a&cccsv «Ii &r '&.':ivoid'&nec" fhat nccdcd &'nrrcciion. ll'/TB&«i(/ LV&ITS it(i«(er
5/(i«&(«it« )7 FCC' 682, 'I 87 ( I )t(31. 5&m n()r& Tr l&xtx)I (Nch»st Direct at 2'1251. SimPly Pul, l)ic only l&mc the



rcjcctcd Halo's theory that Trt&nscom origintttes c;ills in the Cc&rrnec I Anreric'rt Order ('][][ l006-

06). Thc FC'C;&lso I'cjcctctf ti sttllihir tv,o-c;&Il (hcory sever&if years earlier. In that c;isc. le&i&icy

AT&T (pre-l3ellSO&lth tr&LI'gcl'1 &Ti provided ti c;ill&ng carel service where. durini& call set-up,

the c;tiling p'irty hettrd tm tulvertisernent. I'rom thc retailer that soleil thc: card. ATCkT C'n//inrr C'circ/

Orc/eA 20 FCC'ccl. 4826,'][6. I,r:gacy A'I &T aiiiucd that thi» &vits all &'&1)tt&tlccLI set'vice &&&id

th;it thc "first staire of the ct&fl," where the caller heart( the advcrtisctnc&1(, wc&'1 scf1&11"&tc ft'0&11 thc

communication hetween the et&I)incr p;trty tmd the called party," &u)&I the&'Lfot'c ct'et&ted an

endpoint" tlmt "diviclcd (the] c tiling card communir ation into two calls." /d.. ][][ cN, 23, Thc I&CC'ejected

ihat view, I'incling that the cc&mmunication with the alleged enhanced service platf'on»

(thc aclvcrtisincr mess;&cre) &lid no( "cre;ite an endpoint" ancl that communication of thettdvertisinc'essa

c w;is rncrcly "&ncidcntal" to the single call the end user made. /c/., '][ 23. )fere. Of course,

there is no communication ti( till hetwcen Tt"&&1sc&1&11 &&&1&[ thc calling or ct&llcd ptirty (see Tr. 442

(.Iohnson Rchutt;&I;&t IO)). so (here is even less h;&sis I'or «fainting th:&t Trt&nscom cretites;m

r.'&1&lf10&t'it ot'1&'I '&&1&1(cs &I &1Lvr et&If. I&1&(eccl, AT& I wt(t)css Mr. Dt" I&lsc exp):&inc&I th&&1 Tra&uscolsn s

et[nip&neat is not even r ci)&cr/i)e of originatinir;I c;ill, f'r it does nothing more than convert IP cia(;I

into a radio si ntil. 1 r. 263 (Drtiuse Rehuttttl at 8). Thc C)RS a I'ees (hat Transcom clocs no(

origina(«calls, Tr. 6 IO (Rozycl i Direct tit 6) ("Transcoin cannot hc «Ittssi lied;ts;m oriirintttinir

or terminating end user" ).

Ih&lo also tries til sttf1pot'I tts Tt"itlscotn oftgtn&1tk&&1 theory hy citinc'&e//,4)/ciniic Te/,

C'n&. i. /UC'C, 206 F.3d I (D.C. C ir. 2000), chiiminrr that Ihc court there functionally hclcf that

I&CC Imi Uetu;il(y Urtrtreiiert whit H,il« ctr&ui &n ra the Ccninec & &(meric « 0&cim, where. it rvjectucl t(ie rue&uter&(

tli'uuiiir:ut Htitci is luillilli'iuie.

()rite&;mr( NO&ice c&t I'i cia«neet Rulem &(&U& '. In rirr. &II«rrei rr/ AI & I''r&rp Periricni /cn I)ec Irrr«(rri i f(n/inn

Pier'rrrriir&S Fi»I&cnrr erl Pic'pc&i&/ Ccrllirig ('(ri'&I \'er i'ic ei, 2n FCC Rei(. 4S26 (2(N)S) ( A I e&I'crilirrg C circ/ Onier ").

ci//'cl. &Inc&. I Ccnp. i FCC. -Is-I F.s&I 32'& (0.&2 Cir 2O&)&i&.



every I&SP is an "origination" "endpoint" on cv ry c:Ill. Tr. 3 l4-[5, 330-3 I (W[seman R buttal

at 7-8, 23-24). Hut Ihe decision said nothing of the kind,;md in any event has no bearing here.

'I'hL FCC: obviously wtis we[[;&ware of the D.C. Circuit's Bel/ Atfrrntic decision when it issued

thc Criiirir I I Aiiiei i& rr Oirler, but still rejected Ht&[o's theory th it all calls originate with

Transcom. Cruiiici I A«ieii& &i Order,'[['[[ l005-06. The court in Bell A&fr&&i(i& also was not

dcttlinrr with ESPs in genera[, bul rather &vas dc;iling with Internet Service Proviclcrs ("ISPs") in

particular, so its discussion cannot he gener;&lixed to all tillegcd FSPs. Transcon& is not im ISP.

Moreover, contrary to H;&lo'1 clai&11, Ihi: D.C, Circuit did not actually hold that ISPs &ire an

ori in;tlion "endpoint." Ralhc&', il n&L'I'cly I'c&11&iilded to the FCC to consider that a[lcm;itive;is;i

[aossib[e way to lool';it wh&&t those providers do. and on remand thc FCC took a dif['cic&1t pilth, so

it never hi&&I to ticlclrcss thc issue.

In addition, Ht&it&'s t&ssumpt&on tltat ihc D.C.'. I'ircuit's discussion ol'nterne( Service

Providers in Dell Arirrr&rir;&pp[ies to every ESP is misplaced. For example, in the AT CT Cr&Diirr,

Cr&r'&I Oi der the FCC I'elect&'cl 1&&1 &tilt'nIpl to co&11['&i&I'c thc 'enhanced" c&llin card service with

c;ills to Internet Service I'roviders ("ISP-hound ciills"), The FC'C t'ound that the services were

not;tnalogous, hcc;iusc while calls to ISPs 'mtiy consist ol'multiple corn Iunaications," a call

Ii'o&11 &I ctllliilg et&&0 Llsci'1 dil le& c&II, bcc&IL&sL'hc oillv I'clcvti&1t cont&11&i&lie&it&oil iil th&&1 silt& It&on

'i» froin thc callin&'art[ caller to the cttllecl pttrty."'T&( T Cr&D[irg Curd Oi der. 'j['][ 2526. The

sitmc. &malysis;ipplies here, wh&'Irc thc nilly relcv;int communict&tion" is between the ca[[intr

fssilav ti&1&l the c;&[led p,'&rtv.

' 'I'hc
I C'C';&Ivn &v &v «cll;n& &rc nl'th&. Ikcil A(hnriir rica&vu&n a hen it issue&I the /Ifref C'&illii&S Can/ Oirl& I, «hich

iv&rmic&l ii&1 vimila& i&r ur»cni Ih;ii &m r&llcgcrl lixl'us& hc d&mmcd in hc an no inatum "cn&lpn&ni" nn callv iaiimic&l

hy r&ilm&v A7rt p C'&ill«ip, C'«rrl Or&le&. r[[rI &&. 21

Vrhcn:&n ISP 1 cuv&nn&ci veal v tn cvi,&hlivh;& &lml-up &nance& a&n u& thc interact, hc n& &lie &l&alv tla.'SP v phnnc
numhc& Ih&1 is smrl I1 dil'li &ruat linru &hc vhuiuuu& I&are, vhc&c thc callin party &tucana& rli it Ti mac&a»S phr&nc

I'&uinhci. &1« I &Ii)ca nni c&v&i I &1«&&'hai 1 »&&1«cn«1 cv&v&v. Thuv. Lvcu ifnnc werc I&& cnncfu&lc thai an ISP Icrrn&n&ucv itv
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H;ilo's test&mony also discusses, at snn&e length, certain decisions by banl ruptcy courts

LILI&'iiig Ti"u&scorn s In&ilk&'Liptc)'arocceclulg seve&"&1 years;igo. Halo rcl&cs (&n these rulings Inr the

p&r)position thai Transcom is an ESP under I'cdcriil Iav,. Tr. 321-24 (Wisen&i&n Reh&itt;&I al 14-

17). Those decisions are irrelevant he&'L". Oofy o&1e of these decisions hnth involved an AT&T

e&1&&&)'111cf actually Iield (i&)coltectlv) thill Ti"iilscn&11 I!( Iin ESP. See Hearing Fx. 7 (.Iohnsnii

Rebult;il, Ex. I ). 'I'l&at decision, however, wiis urinated on appeal and carnes no precedential nr

preclusive effect herc. Sec id. at I (upper righi-ham] corner); Krrsin&ki i. C./ R., 641 F.S)d 671,

I
1676-77 (6th ( ir. 2008) (cnllecfi&ig c&ises). The I'ennsyivimia imd Tennessee commissions hi&ve

alreiidy ev;iluiite&l this siime i~sue and foun&I th;it thc bankruptcy rulings have no prcciusivc

cffcci. Sc(''(rrrrc)scc H(r/(r (7r(t('r't 22 r&.IIS,

M&&rc I'undamentally, cvcn if Ti'il&1sco&11 (v('I'L &&&1 ESP, and deemed tn he iin cnd-user I'or

purposes of iiccess charge~, tl&at would only mal'c a difference in this case if Trimscom werc

therefore deemed lo origin;ilc (;ind tr;a&«form lo wirelcss) every call it louchcs, re('ardless ol

where or on vvhat type of network the c;ill heg;m. None of the h;inl ruptcy rulin( s;iddresses,

much less decides, tiiai origination is~ue, which means tho~e decisions ln&vc n&& bci&rin(g on tliis

ciisc.

I ini&lly, Halo l&as i&r( ucd that even il'Tl I&is('oin is &lot ii&1 ESP, il still must he deemed lo

ol I('iilillL LVL'I'y ciill It lr)i&eh(.s. Hi&IO el(i&&&is ll'Iiu eve&'y entity &11L)st a&the&'c '1 co&11&11nil cii&T&ci'i

ii&1 end-LI«L&L tlsat Tr;&nscom is not ii erma&'lion cii&Tier;md therefore niusl he an encl-user, and

therefore th;&1 Tran«corn origin;&[cs every ci&11 it touches, 'I'h;&1 theory has mi merit cvcn &f

cusinmcr 1 c,'&ll 'iu&&l ih('.n n&IL~«i,&i(.'1':I liu'&hei'ur&nail&iic,'il«li) with ihc'&&le&'nci, I& hy nu &iles&i&s'llhln s Ihiu I I'(In«curn

pcrlnr n1«,'I sinIihu &err&)in,'(&i(u);u)(f &)ri irIaiinn.

r ) Thc nlhcr (leer)Inn, lac unc annul nun TI(u&s( n«1 s ill(«1 ul n:t)I uu&l« lilac, (h(l uni I('sul) c («I) (lispuic hain«en

p ir&i 1 i arrlm (h &h i Ti in c m)( i.;m ESP — ruuch lc ((h ih r ill call~ &lmi lxi 1 ilir( u h Tun cnm nni & I c
(lcm&«.(l (n hc v, Irclcss-nn 'In(ac(1 — hcc((usc &hai pr&ini (v;&s nciil)cr cnniwsic(l i&1 ihe prnr:ec(hn '« lc(&(hn'u ih;)I nr(lcr,
&10( )('as It ncccssrlr y Iu Ih('l(h'I) ixccu&(lin ly rhc n((lcr lm«nn prcclus&vc cf lie(. Es., fk&!Cia » s&r«rs'I (si ( &)s'o& r)r

JL'i&(,1&&15'Ts. ss 1&) commun& c.
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Transcom were Llccmcd to be an cnd-user. Whit» it is true that end-users & «n originate calls,

thc&c is 110 fcgill &7&'ogic&if stlp[)oi't for thc idea ihat an alleged cnd-user must be cleemecl to

ol'iginate every call it touches — especially when the ciill was started by someone else and all the

iillcgcd "end-user in thc middle" does is pass the &.all along to Halo. Indeed, if ffiilo's theory

WL'I'c ccilmect it w&)ufd mean an encl to all iu:cess ch ir es, since every c;irrier v:oulrl si&11f)ly have

;ill their c;ills first f);&ss through an alleged "encl-user" in the same local area v"here thc call will

be terminated, imcl then claim that hy passing through that "cnd-user'very single call w;is

ol'iginatcd as a local call. That would be;ibsurd.

3. Ti'a)lsco&11 Is& fs/ot all I'.SI .

Even though l lalo's theory t'ails reg;irdlcss of whetticr Transcom is an f;SP. the f'i&et is

that Trinscom does not cfuafify i&s an FSP. To bc,in FSP, Transcoin musi provide;u) "enhanced

service.'hc FCC defines "enl)anced services'ic

sci'vices, off&'.fcd ovcl collllllof1 c&1fl &&.l ti iillsiuission facilities used
in intcrstatc communications, which employ computer processing
applications that act on Ihe format, content, code, protocol or
sf&7)ifar aspects of the subscriber's transmitted informiition; provide
thc subscriber additional. ditTcl'c&11.. 0&'estlilctill'ed intormation: or
involve subscriber interaction with stored information.

47 C..F.R. Ss /7).7()7/a). In applyin this definition. Ihc f C.r l)as consistently held th;&1;I service ii

not "cnfunccd" wl)cn it is merely "incident&if" to thc underlying telephone service oi incrcly

'facifitatc[sJ cst;ihlishmcnt of a basic iransruission p;ith ov& r which;& teleph&ine c:ill may bc

completetl. without iiltcring Ihc I'undamcntiil character of the telephone service,'* i&nd that in

d«ciding v,hcther ti service is cl'ihtiilcccl otic I'I'&&&st LlsL the eiid-risc&' pc&sf)ective. 'f'he
I CC

typic&illy describes seri'iccs tliat do noi tilter the fundamental chariicter ol'(he iclcphonc scrvicc as

/Ili/i/elllelliil&irill iij I/Ic /v &~&I 20& si&lilll&IS S%eliiiii/& uj Si'i &iiiiis 7/ fI&Id 27 Iij &jli'(Ill&&I&&I&lie(l&livl I '&i & (&f

/') & /. I I Iic('&c&l. 21')iis. 'l[ 107 I I ')')61



"ad(unct-to-basic," meaning tltcy are nol 'enh;incecl services.'* Se& A7'Lk'I'nfliiig C&ir&I Order,

'll 16 & 0.2)f.

Transcom ch&tn&s thrtt ti provides cnlmancecl service because it lakes steps LO minimixe

background noise on a voice call an(i inserts "comfort noise" dunng periods of silence so the

parlies do not think thc call fins been disconncclcd. 'I r. 449-50 (Johnson Rebultal a( 17- I tf). 1n

0(hcr words, Transcom does not in any w;iy alter or;idd to the content of any call. Rather, the

pi&rties still say their own words and tf»; I is all that gets lransmitted. Transcom just trie~ (0 mal&e

thc voice coul&11&ltliciitions more clettr. Tr. 497-9&3 (Johnson). As AT&T's lvlr. Nein,'&st

cxphliilcrl, s&i[)press&ng) hilckgl'0&ll&&l tlotsc 'il&cl flclcling colllfol't noise iu'c riot r:Ilhi&nccl11cl&ts t(1

thL'lllclL'I'lying voice Iclccomtiiunicit(ions service. They are tnercly tile sarue type of call-

conclilioning thai carriers normally provide, and have provided for some time, as;m inctdcnfal

pi&rt of'oice service (c.g)., hy ustn&'epel&ters (0 fx)ost a voice ~ignal over long distances). Tr.

193-94 (5'einast f)free( at 27-2)f); Tr. 220-22 ifsfcinast Rehuual at 17-1')).

The 1'CC's decisions lil cwise sho(v tht&t Tr;&nsr:om is not providi&1g L'&Ihf&&Ice&I .servir.'e. 1&1

Ihc A I Lkr I'rt(It&le Crri'&I Oi'CI&.'r, IOI':xatllplc, Ic (icy AT&1 l&rgued that a c;illing caril service w;&s

"enhance(1" bcc;tuse, r luring c'tll sct-up, the caller he.'in 1 nn;I(Ivor(ising n&css(&g)e frotu Ihe retiiiler

Ilia( s&&ld the cal'd (II1d wris L)lvct1 of)tiot&s (0 f)lish buttons to do things other thtm complr.te the c;ill

(e.g. buv more calling minutes on the citllinr';ird), flllcl illso hc'cilllsc sot&lc c)f thc tl"&i&spot"t of (hc

call w);is Over AT&T's Internet ltmcl f&one using internet Protocol ('1P") technology. A7'dfi't;ilo

has rir ue&l rhat Trimsc&&rn's ver)ice &r.clmic;illy etrnnn& hc "a((tune&-ui-hasic" hecausc Tr inscorn &ines

n&)t prrwr&fc h')sic telephone sr'rvi&'c. Tr RS1-f(S (W&scnmn!iunchult it al 7-f&l. 'I'hat is hoth )nc&&&rect an(l misses ihe

pr)rr)t. I'LL'rr ri Tr;mscr)m (ines rir)t pn)(irle h,&sic tcleplrone service. Ihat &lors not mr.'an il thcrcli&rc musi hc dcemc(l
ft) pr'0( i&IL'r)1 &')lair)IL'c&I sL'I i'ILL The r)&i)un& i-lohrsrc" tcimrnolo 'y is user( lo (listi&1" Iris(& &i)&i scr')le&.'h&)1 &Ines riot

chir)1" L'he IL)i)&lit&us i&I&)I L'har actei ol lb('. Ir:Ie f'It)one service IhL'')l&l-risc&'s usi)1(. &Cga)'&lie vs o I (1 hn p) &)) ir les i()ut

in)sic telephone sci vice.
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C&rlli»y C «rd Onler, ']['][ 6, I I-l2. The FCC. held that this service was noi "enhanced" underFCC.'ule

64.702. hl., ']I I(x As the ICC'xph&incd:

Because ihe a(I vcrtising mess ige is provided airtorrraticalfy, without the advance
kno&vledge or consent of tire customer, th&r'e is no "offer" to the (rrstomer of
anything rrther than telephone service, naris tire customer provided witlr the
"capability" to do anything otlrer tharr make a telephone call.

... Vv'e find th(it thc advertising message provided to the c;illi&lg pili ty in this c&isc

is incidental io the underlying service olyered u& the card-holder md docs not i&1

any w iy;iher ihe I'and&»mental character of th(it telecommunic&itiiins service.
I.rom tlie custoiner's perspective, the &ulv&.riisin message is &n&.rely ii necessary
precondition to placing u tcleph()ne call....

:IT~IT C'«lliri&; C'«rd Onlcr, 'jj'jj I6-l6 (e&nphas&s added).

The same;in;ilysis applies to Tr;mscom's service. which is even more invisible io thc

culling party. 'I'r&inscon&'s involvement in the c&ills ut issue here occur~ "uuto&nuticully, wiih&iui

the i&dv&1&&cc kll(iwledgc 0&'onsent oi'hc customer [i.e., the person making thc c(ill]" and

1&(i»seoul does noi fa&'(&vide tiny service i(i &lie ciilling party. Tr. 442 (Johnson Rcbutti&I at l0).

or d«es th(';&fling party receive !'ron& Transcom (or Irom their own carrier) "&myth&ng other

tlirt&a [tl&c c&if(nib&hty io] a&tike (i tcicf311(snc call." hl..']j'][ l6-17.

Moreover, ihe FC'C noted th(it none ol'he p;icka 'ing material for thc calling c&ird service

in thc ATXTC«llirr«C'(rrd Or(tcr mentioned the alleged enh&incemeni of using the cards to listen

to udvcriiscmcnis, which Icd thc f&CC to conclude that no cnl&uncemc&u or speci(if ciip&ibiliiy wiis

I'&el&'i'f IL«eel to ci&sto&11c&'s. A7'cE 'I''«llirr &,''(rrd Order, 'jj I s. The s'une is t&'i&e hc&'c, bcciii&sc

none ofT&"lnsco&11 s w«'ac&1 &t&ii&'I(ci&ng &llilie«uls &n&il cs any mention of the;ille ed

el&lit&&ice&i&cuts thiit Trunscom provides, so there is no "offering" ol'any cnhimcemcnt, 'I'r. 222

(Nein(is& Rebut&;il &it 19). 'I'o the contr;iry, Hiilo v, itness Mr..lohnson conceded during ihc ORS's

c& ass-ex(unin'&lion tl&ut the end-uscr &nuking the c;ill is not "iillov,'[ed]... the option ol'hoosing

enh;mcc&ncni or noi cnh;&ncen&ent." Tr. &it 4')6. Indeed, until recently 1'ranscom's v cbsite I'huly

20



stated thiit Transci&m',s 'core serv&ce offering" is 'Voice Tern&ination Service," »rtf any iilleged

service enhancements. Tr. 66 (McPhcc Rebuttal at 4). And until &)cccnt changes made in

iesponse tr& A1 &T's tcstin&ony, Transcoiii's wtehsite never mentioned any allcrtcd

cllh»ncclllc&1ls to!&cl vice (liliility;&t all. I(/.;&I 66. Likewise, the supposed "enhancements" are

so incident;il that they are not even mentioned in Trimscnm's contract~ v:ith its customers. Sce

'I'r.
I 83 (s/ch&ast Rebuttal at l7). It is dilTicult to take Transcom's claims about enhancing calls

seriously when Tmnsconi itsell'dicl not I'incl then& worth n&en&inning in its marlcetil'ic &11(itc&1als,

customer contracts. or website. At best, then, wl&Riever Transcom does is merely 'inciclcntal" to

thc underlying tclccoinmunicatinns service provided by thc c;illing party's carrier.;md therefore

does not qu&)ify i&s an enhancccl service. A TET Calling C(ft(/Otd('ts 'J[ l6 & n2((.

The I CC's IP-in-//f('-Mi(/(//('r(icr I'urtl&er ~bows why Transcom's service i» not iin

c&1l'iii&1ccd sci'v&cc. In &hilt ciisc, tl&e FCC held thiit AI &T s IP tele'phr)ny sci vice wits &1OI ill&

el&hi&11ccd sci'vice, ti&1d&ll'hiit It ( I ) iisc[d] olcli&1&&1y et&sin&1&ci pre &11&scs cclt1&pl&lcl&t (CPL') with

n(& enhiinced lunction;ility; (2) ori tinate[d] and tcrminate[d] on Ihe public switchecl telephone

nctworl (PSTis/);;u&d (3) under[v,cnt] no net protocol c(inversion and provide[d] nn enhanced

,.&rI'unctinniility to encl users duc to the provider's usc ol'P technology." 's the FCC put it,

'[e[ncl-(isa& et&sin&11i:i's dn &10& nidr.'i i& di(Tcrcnt service, pay different rat«s, or pli&ce;u&d receive

c;&II» any clifl'ercntly tl&an they dn through AT&'I" s traclitional circuit-s&vitchecl long clistancc

sci vice," which mean th;it tl&e II'-in-Ihc-miclcllc service was no an enhanced serv&cc. // -in-/iic-

Mi(i(i/c Or(/ei, 'J[ I S.

All nf'hose Ihlllgs ill'c &&Iso Ii'iic of Trt&ilscoiri s!rci Vice. The end-users th &t m ike call~ do

i&ot nidor il dillcrr &1& sci'vir:e (inde d, &hey dn nnt nrilcr any service from Tr;msco&n (Tr. 44

Pr'tiff(ill /Ill /1A /ill(II(ll \ Rii/IIIV T/litt(&T(VT I T/little fit V/IIIII('/ /I'/I'/I/l(ili)'Cl'I'lrvr rli'('ir'Ill/tf /IIIIII

r& ('r en Cltrtt'gr'r, I () FCC'c(I 7467, 'I I (2OO-I) r" /R III.ffi('-,'l'/Ir/I//('&t&/('I" ).
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{Johns&7n R«huital at )0 )); they do not pay different I'(itcs because Transcnm is involved; and
17

they place cmd receive calli in exactly the sam«way they woulrl it Tranicom clid not exiit. Thtii,

'[I from the customer'i perspective" — the pcrspectivc of the cnd-user makin('l&«c;ill —;u)ythin(

'I rcini«&&n& cloes is merely "incident;&I" to or ";&cljunct to" the underlying vo&ce service prnvidcd by

ihe caller's earner, does nnt tilter the "fundamental character'* of il&at unclerlying service, tmd is

therefotve not an "enhanced service." 7I T(&'(T C(illiiig Cat(l Ordc'r, 'ff l6. Se(( afsa 'I r. S )3-)4

{Rozycki Direct at It-9) {discuising san&e order).

Thcsc al'L htlt &1 fcw I:xtu11plci ol'decisioni holding that services offerini* much morL (o

tl&e callin pt&rty thiul T&"uIiconl s service &toes still are not enhanced services. There (&re many

others. S(( Order. lii (ltc Mailer (&/'«d«I(&I-.S'rar( .lai(ii l)r)ar(l «ii Uiii& ersaf 5e& I i( e. 22 I CC

Rcd. I I 6 I I, 'ff'ff 3, 6-) {Wirclinc Cnmpet&lion Bure iu, 2007) {applying sa&nc I &ctnri tn find that 11

sL'rvice pr&ividing "supplements Io (he inform;&finn Iypically provided on a c;&lier ID clisphiy,"

sLI«h ils 1&dVCI'it iCRICnis. (hC tl ntL, &1&IIC, tu'ICI ICO&l)t.l" 1(Ln'C, 1&CCOLn) 1 h&lltulCC, &IViulal)IC ii&lk full«.

aml other «uitnn)ixe(i mess&igei" and other I'unciioni&litiei wiii noi enhiincecl, hut wai m«r«ly

";&LI)unct-to-h,&sic," he«tiuie th« 1unctinnali(i«s "&i&i not in &my way alter the tun(I,&inentt&l cl&aine(cr

nf'hai tele«ominunic itioni service" ); Tf&e Tinie Mite Aine, I I FCC Rcd. 1186, 'ff 40 {C nmmnn

Ctumlcl'LR'c&ILI I )t)S) {pt'ovlsl&)n ol n1101'nntt&nn I'cg'tt&'d&ng thc tnl&c Iun&tuning on a ca&lilt'Ig c'u'cl ls

'I iiiniei&m (h&si noi i«i( c;my;iclu;if sn(l uicri. R,&ther. i& pro«(lei i&hnleialc icr& ii:i. In (a&rr&sri;Iml o&hei

f1&oi «1('I'i. T&. ua" ( It&anion Rshuu il at loj Tliui. i fran(sum (loci no& deal (Lith uiliiuiuL'i«11L«ue&'1 l&s., L'i&(l-

uis& il:u«i ilnci m&t pro( i(i(.';&ny ier( icc to Ihs&n. '1 r u&iso&n hi&i no &ulaiionship with &heir &hi&ant ihir&l luar&mi li s..
ci«i-uieril at all

"
i(l.

4» &1&er ei iiiensc &1m& Tr &nicom (l(isi not,iltsr tim "lorn! &menial ch n u &c&" iil'&lm c ills tlm& p &ii ihrnu h ii

&m ihc )v;&y ti& H;&io;n«l AT(CT ii &1m& &hc i.;&lli i»ll rii iu&iily &s&&h &lac &isrinaion ol "let«so&nmunic;&t&oni" in -17

tjys c'y 151(sl)) 'I'hs ilsfin&&ion imici llml "tsicc&)mmun&catintci" rncani "Ihs tr&u&inuii&on. 6('livLLn o&'n)on
f1(&u&&i ipLvli&c(i 6)'hc L&ic&. Cl'inliirnm&ion of &he uicr'i ch&«iiin . &(uhou& chm c &n the form or con&en& the&c(if."
'I'hs calli at iiiuc herc. ( X .;& ci&ll fii&m a &rl in Ck&l&fiunm&o;»sl&uisc &n Co)un)hia. in)olic»&uiilniii&on hl &v L'('n

o&'non" f«)u1&i ipL'L'il&s(i hy the uic& t&l&c i& I spec&l&(i hcr hmllinc pl«ine in Canto&ni;& anil ihc& relative'i pho»e &n

C nh«111)&i». of u1(o&'nliu&i«1 of lhc ui(.'r i ch(&oi&i)" nhc (o&c&.'unununic&&uon ivllh hc&''(.'I(u&vL'I. W&lhi1u& clmn 's &n

ihc lor&n &ir con&em ni &hc infonnu&on ai ic&u or rccciis(iy i&ncc the (vora(i thc irl ips iki &n Cahlornm zs thc ianm
'isiu'tli

& ha& I'L'i&Ch hL'I''L'la» ('L'I C ohn11hu&
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"incidental io the provision ot';&sic communict&tions services, and therefore is not an enhanced

service" ): .Iohn T. Naktihat&t, IIegtrf&ififig Iufi&& &If(f(f(&f& Pfnrfirrnisr 7'Ife Cy«iffenge i&f'Rei& rifine

Conuniini((f&i(&&tv f)»Rifi(frir&ff Frr&fn II&e ter&(fr&fff Up, I .I, Tel»comm. fir High Tech. Iatw 9S, 108

n.S2 (2009) (noting [hit[ I-CC has classilied s»rviccs such as "speed dialing, call forw;irding,

computer-provided directory itssistance, call monitoring, caller ID, call tracing, et&I[ hlocktng,

call return, &repeat d&ahng and call tracl ing's "adjunc[-[0-basic'ervice, nnt enhanceil

su I vlcc ) .

Consistent with thc FCC preccdcnt, two st;ite commissions hilve &low hei(I tlu&t

Transcnnt's service is nnt;m enhtinced service. In a I'ennsylvania c;tse.;I ciirrier c;&lied Cilnhtll

NAPN ('CrNAPS*') argue&I that 'I'ranscom v, as &is I.'SP, making all the same claims thai Tr'mscom

:in»I Hi&in &11&&k» hL'lc. The P& nnsylvani;I PUC dis;i 'itced and helcl [hat Transcnm is not an IcSI',

stating;ts followst

G&NAI s tu'les &hilt Tl" ttlscnn& s rc&11ovl&I of background noise, the
insertion of white noisi, thc insertion of computer developed
silbstitutcs for missing content, anil the Lidded calnaciiy I'or thc use
nf'hori co&les to reirieve dttta &luring a call all constitute
"cnhanc»ments" to th» traft'ic that Trtmscom passes on tn GNAPN.
(»i&ation omitted] Palmcrtnn rcspnncls tha1 the removal of
b;icl gn&und noise, ihe insertion i&f whttc noise,;md thc reinsertion
of missing digital p;tckets ol'tn IP-enabled call in thetr cnnrcct
location when all thc p;tcliets ol ihc call become:Issembled tire

I la[&i [has su '&.'Ntcd ih&&t Tr&inscom's scr)icc &aust hc &u& cnh&u)ccd service umicr Iim s&&-cilled

"ci&nl,in»n;it«m" doctrine '1'& 301 &Wiscm;in [rebut&a[ al 23 n "0): Tr 383 (Wivern:in Su&rchuu&&I &&I 6) 'I'hai

unct i inc doL'N &1tu &Ippl'i'icit'hc L'et)i&i&i&i&)i&un&'I doch u)c &N &in [CC-L'&L'(i&cd c(inc&.pl Ih&u &ipphcs io pl(i&ocul

01'o& cssi&i" s«'') «cs 11) )i&IL&L'uldcd ac&&vol'k s& I'«cc pn)) &LIL'I's [ "VILNs") I'he &loc&nnc pru)ides &hit wli& n such
c&i&T&cl s ol h'I &'nb laced p& f)iocoi 0&'oc& ssniu NL'f) lcL's &)I ct)ii iiulcno&'I v I& 6 11asic I& ansi)iles«in s& I') u c. Ihc c&iiiiincL'0

Nc&'v&L'&.'o&up&i&)alit co&it&ii«&&1&i&us Ihc is&sic sei"«cc col)1[nit)Vi&I;)nil I[i&it »Lich \L&'vices. wl)L'n V&1&1)[)hi&«1 wills Iuisic

IL'Icphon&.'ci &'Icc pit)) hied hy ihc s &«i&'ail'Ilats i'&i&it&a)ill&&)IL'hc ti[L'ph(inc NL'I'v&Lm NOL'h thill &1)e c&1&ac NL&')'Icc is

li''iu ' ii &«1 L'alii)a '0
.

'I \'&c 'ii(I'I& 'i& I'iif I2 if f C 'iiiiii 1(fr . A
'

In .. 10 FCC Re&I. 10717. ai 'll I&i [19)s&.

Aiiieiii[iiieiif «I Rei ri&»i r&A 70 &if &I«'ern»in)i&»i') Rul(') &«i&I Rek»[&if«»u (77iird C&»np«rei'&i&A&if)), [9[&6 W[

2) I')66. &&I n.S- [19S&i) Thus, in order I'nr tiuit doctriiic Io;ippiy, the "cnru&iminatin 'e&'vice un&st i&sell hc:ii)
in[)anima service under I CC Rule 61 702. S'&e Anim«I»imii iif R& rfii&ii ()4 702 «f fh&'&»nini «i(&ii'& Rifle«iii(I
Re&«I«f«»i«TI&f&&l 6 &»»I»if& i Ii«&«in ). 19«6 WL ")19)66.;u 'll'll -13 —[A &n&it&n tlmt &I some protocol proii )sin
sel'&'IL'L's &v&'I'L ih.'&inca iis lit)l acti)" L'nh&iiiccd Nc&'vie&.'N. &I'Ic et)&it;lani&'ll&(in doc&f«IL wo&iid n&i lo)1LL'I'1['ii'ib'o tiic

&inn&.'Ilyin in)sic scrv&cc conn)(&nun(I. As slu&wn in ti)u test. h&iv ever. Tr&inscum's service is not an enhanced Ven ice

urn[et I C&'tu[c 61 702 an&I 1'CC p&ccLLIL'&il. No IhL'I'L's I'i&i c&ii)l&ln10)i&&&i&n of an)thin"



csscntililly ordin;try "ctill conditioning" I'unctionalities (ha( are
"&idjunct to the telecommuniclitions provided by Tl'itnsco)11, lint
enhlinccmcnts," and thlit simihir clill conditinning has been
prlicticed fnr a very long time even in the more tradition(if circuit-
switched voice (elephony.....

In view of thc evidence prcscnted and the I'f'C's rulings in the two
ATkT c'ises ref'erenced above [(he /I Tcr&T Culling Carel Order l)11d

thc /P-irr-/lie-Mill(/i&'rcler), wc Iind that Transcom does nnt

supply GNAPs with 'enhanced" traf('ic under applicable federal
rule~. Consequently, such traffic cannot bc cxemp(ed I'rom the

)iiapplication of'appropriate jurisdictinn:tl carrier;tccess charges.

Similarly. in the recen( ICA complaint c;ise brought by AT&f(T Tennessee against Halo,

the TRA held thli('I'r;mscom is no(;m I-:SP. 'I'he 'I RA found that:

'I ranscom only reduces background noi~e and inserts colt)fold
noise" in period» nt'ilence sn th;11 Ihose period» of silen(tc are nnt
tuistakcn fnr thc cnd OI' call....Thc alleged "enhancements" that
I li)11s'coul cltunls I( ntilkcs to ciills tltu( transi( its network are
simply processes to improve thc qutility of the cllll.
Telecommunications nctworl's have been routinely making ihnsc
I vpcs of ll'npl nvc)11c'11(s fnt'e(a's l)t)d, in some cases, dec(ides.
Carriers I)ave roui inc ly incorpnraied equipmcnt into network» that
h(lve, for ex(till f')Ic, cxpliltdcd (ltc dynainlc range of a voice call tn
improve clarity. The conver~ion I'rom analog tn digital lmd back (0
analo&r has si &&nil'icantly improved c;ill quality, yet none ol'hose
processes;ire dcciucd "cnhanc«mcnls" in the ~ense of an ESP.

Tc Ilite))ee flrilri Oi (le i; ii( 2 I- 2. Thc Pcnnsylvluti;i and T«nnesscc Conn))issions';mltlyscs apply

wl(h c(fuill fol('c hci'c, '1l1d this Coll))111sslnll shollld I'each the same Icsull TI"01scnl)1 ls not tut

L'S P.

&I. Even If Transcom Originated Enhanced Traffic (And It fyocs Nc)f),

the Traffic WVoufd S(ill I)c Landline-Originated Traffic That the ICA
Prohibits ffltlo I'rom f)ellvering to ATctkT.

Halo's theory is tha( 'I'r;mscom perl'orms certain purpnttcd "enhancements" on the calls i(

!'cc( tvcs (I'of)'I nthct'ciit'idol's ttnd (hei) t)1'Igll)ll(cs thc llllcgcdly t nhlu)ccd tl")flic fol'cltvct'v to

/'&r/rricrcrvr '/r'/ Crr. ) G/rr/rrr//VAPgyrnrc/r, /rr&s ci cr/.. Prx PUC Dc)ckct Nn. C-20()&c 09)SS(i, "-010 Wt.
(25&)lr/r (.;)I ((n(7 (Penn Pll('.. Pch ( I, 20)0)



I lalo. For all of ihe re&&sons set I'oith above, Transcom neither performs enhancemenis nor

originiites tralTic. Even if that (vere not thc case, however, the allegedly "enhanced" iralTic

neccss;&rily v, ould "origin;ite'rom the same loc;ition thai Tr'uiscom performed the

"enhancements," and I lain's own witness testified that these enhancements tal e phice in Atlant;&,

Geo&'g&&1. So cvcn ll Tt"itisco&1& did ort h1&itc ctlliiufccd tt"1fftc, it woilld ori inate th it tratTic in

Atlanta, Ocorgia over landline facilities (tvmcmber, thc only wireless link in the entire c;&ll t1ow

is thc lSO-I'oot. Lvireless transniission Ih'&I occurs in 0&'t»1gchurg).

Ibis is significanl for Iwo reasons. Firsl, even if'Transcom did originate cnhancccl lmt'I'ic.

such tr;iffic would originittc over landline fnol wireless) facilities, and the ICA prohibits Halo

I'r&im delivering Itmtllinc-origin;itcd tr&iffic io ATAvT. Second, traff'ic that originates in Atlimtti

;md tcrmin;iten in Columbia is non-loc;il traffic to which access charges apply.

H. HALO HAS 15RKACHI:IJ THI: ICA 15Y S&KNDIN(; INACCI)RATE CAI,I,
INFO R&VIATION.

Thc cxchan e of accurate ciill delail information between interconnected carriers is

csse&1tial. This informt&tion includes Ihe phone i&umber of ihe person flint ortg&ni&lccl ihc c&ill (the

C;illin ~ Ptirty Number, or "CPN');ind, in some instances, a different number for the person or

cntitv that bears fin;inci;il responsibility lor fhe c&ill iihe Charge Number, or "CN"). Tr. 19g-9LJ

(Nciniisf Dirccl at 32-30). A Char 'c Number miglu be used, for exatnplc, when a business lian

l00 diffcrcnt lines I'or its employees bul wants &ill calls on those lines to be billed to ii single

On o ova-ex.&min;&t ion hy ()RS, H;&lo a»ness Mi ..Iohnvon cxphnncd Iu&u Hei&1 and 'I r;u&v(om vvoukl lmmllc

a cilll &hat a r onic;Iv& cnd.»LL'1'1 trice»ville placed over a la&affine device to an ATJC(1 end user &n C'harles»m, T&.

-I()S-(I-I. H(ih)N v, ni&eva iea»I!cd ilha& ('ome(i.t ((oukl deli(cr ilrni «&ill &o Tl'a»LC»»1 »1 Ataunt&, Ocorgl(&, (»1d

'I'i;&nsenm vn&uld ihen deh(cr &lait c;&II &o H&io. I(/. On e&ovv-cxaniin;i&h)n hy ATALT, Mr. Johnson &ev»lied ih,u thc
"cnhancc&ncnts" Tin&Leon& pu(pi»t( ni nial c to the cnll t&&l c pl(uv (n Atlantn Tr. 49S. Tranvcom hus thr(e oliver

swneh&n 'iat ion( in;uldnion to the one in Ail,in»& i&hove othe& data centers are &n Ne(v Yorl . I.os An clos.;u&d

I Jallav&. T&. &S I Mcplhcc One(&;i& II).;&rul i«v eoncclv&dalc the& v(h n I I(&lo elvoncouvly refcrv to Ja ( nh ult L»1L n&v"

(.»ukl tal.c phicc ai;my nl &hove dam ccn&civ f4 ninllevs of &lic d(u(i ccn&cr at (vhich thL'ulp»1'&rul 'L'nb»&ceo&cuts"

occui. hen ever, (i tmnvmisvion &lant purponedly "nt i in,&&cv" I'rom that that duta center vniukl not hc local &o South
C:ai o fina



I&ill&&holi I&I. In that situation, calli from those l00 lines would &ncludc call detail th;&t ihnwi

both the CPN, for the actu;&I line th;&i originat«d the call, aml the Charge Number, for the billing

nu»&her thai will he charged I'r the call. Id. Whc» thc call inf'ormation includci both a CPN and

a CN. the CN overrides thc CPN and controls how the call is ci&tegorized;u&d billed. I&I. at I 0&X

Specific&illy, ihe CN &i used to determine the )urisdic«on &uld f&lt&ilg for thc c'&ll — thai is, &vhcther

the call is local or non-local, and therefore whether it is subject to ireciprocal compensation or

acccii charges.

The ICA requires call information like CPN and CN to be accurate io thc p;irtici csin

;&ccur;&tely hill one «nother. Tr. S2-S3 (McPhc«Direct at 22-23) & H«aring I x. I (Lx .ISM-4;it

ii XIV.C&). AT&T, liow&.vcl', l&«i diicovcrccl thi&t until the cnd of 2011, Halo inserted i&1'ice&It&&i«

CiNi — CNi th&it should n&&t h;ive be«n thcrc at all — nn every call that Halo sent to A'I'&'I'.

Specific;&lly, H;&lo adr»iti that ii iniened «(. N iiiiigned in Transcnm into the call record on cvcry

c&ill ii sei&«o AT&T. Tr. 33g (W&sc»&;in Rehuii.&f i«3)); I r. 407 (Wise»«in): Tr. 200 (Nein;isi

Dire«t;it 34). Moreover, in every crise the CN w«i local to (i.e., in thc san&e MTA iii) the

l&LI»&hei'l&e call w,'ii hei»g termin« tcd to, n»&king th«call appe;&r to be local,;im! ihui iubjcct tn

I'cclpl'ncal coll&I&el&i&&tin&1 I"&the&'hill& &&«cess «hi&1'ei — even when the call was nnt loc;il. 'I'r. 200

INein;iii Direct at 3-I). I=or «x«mple, a call dciiined io Columbia m&iy begin in C;&lit'orni;i and

&en&&Id the&et»I'e h;ivc &i ( &lliforniii CPN, hut H;iln w«uld iniert a CN that ii lo«iil in Col»nibi&i

into the call int'ormitiinn and thereby &nal c thc c;&II;ippcar io be loc«I rather tlwn long-dist&»ice.

Se«Tr. 200 (Nciriait Direct «t 34) & Hcann Ex, 4 (Ex. MN-7).

Ther« v"&ii no justification I'nr II &lo's inicrtion nl'a Tranicom CN, be«auie Tr micr»» w ii

l&nt thc I'in.&nci« fly reip&&niihl«p&iriy i&n «ny nl'h«i«c;illi. A CN ii used when onc p&irty (iay,;in

employer) tal «i t'in&metal rcspnniihility I'or calli in;ule by,'mothe& pi&&'iy (i&ly, its el&&ploy«c),



Herc, however, it is undisputed that ther&'s rro i'el&&trot&ship between Tlilllscolrl i&llcl «lly of the

calling parties thin made these c&ills (Tr. 407-Og IORS's cross-ex&iminatinn of Wisemim); Tr. 4-12

t lnhns&&n R«hutial &u 10)), &&lid tilt'rein&a T&"&I&son&&1 is «ot the financially responsible p;irty on any

nl'hese calls, hccausc Transcnm ci(&es not pay the phone bills for any of'those calling pi&ties.

H«lo the&&el'ore vioh&ted the ICA and industry practices I'or call information.

Halo tries to excuse its conduct with the same argument as on th«origination issue.

namely th« t Trill&sec&ln siroulcl hc dccmeil tn origin&&to all call» and therrefore i» financi&&lly

i'c, pn&1&dblc lor then(. Tr. 340 IWiscmcm Rcl utt;il at 33). 13ut Transeoiu docs not ori 'inure calls,

as shnwii above. Furthc& more, Halo's theory m&ikes no sense. If Tr,'&r&scum &icru,'&lly origill«ted

thc call, as Halo chiiins, its number would have shown up in the CPN t'ield (Calling P&irty

Number), not thc CN field. The CN field is only used when a party r&tire( ttr(rn the party that

origin;&ted the call will he fin;incially responsible I'or tice call. Consequently, H &lo's theory that it

inserted thc Transcom CN tn con&ply v, ith its view nt'hnw thc inclustry trc;its CN is not creclible,

A» thl: I'CC st&itcd, tire CN field "may nnt cont;iin or he populated with ii number &iss(&ci&itccl with

&in interniccli&ite switch, pl&itform, oi g'&tcw«y," yet th'tt is what Halo dicl. Cc&trtrec't ttnrc'tyc'cr

Or(lets ')) 714. In addition, Tr;mscnm has no relationship rvith any of the inclividu&ds tl&ut &ictually

origin;itc;iny of these c«lls, &u&d no reason — nr;&uthoriziuion — to have Halo insert a ( N to m&ikc

T«" risc'nn& I'irnanci&illy responsible I'nr ihcsc calls onginated hy sirangers through their own

sept&i"ite c,'&&Tiers, Thus, .is th» TRA recognised, I I;dn's insertion of a 'I ranscom Cliargc Number

hl'c&ichccl the ICA. 'I'c'nnessc'e V(rlo& Or'&ter, cit I II.

I lain «nntcnds that its hrc&ich ol'hc ICA c&ii&scd lln 1&all&&1 to ATILT, hut th;u;&rgilll'&crit h&ls

r&o merit. I kiln I'irst claims there v;is no h;irni bec«use the ICA says that A'I'E 'I'ill bill H;ilo for

tern&iris&ion of wireless calls b&isc(I c&ll « l&lctol'n& tire pcrccnt&igc nf c&ills to bc tfciltcd iis
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intcrMTA, rather than billil&g oli ii cilll-hy-ci&ll brevis. Wis&.in&i&1 Rehtlttiil at 3 . I lii&t tlleory I'ills

because thc ICA allows that I'&ictor ti& he adjuste&l bi&sed on the actual traffic sent hy Halo.

McPhee Rebuttiil;&t 24 k Ilearing Ex. I (Fx. JSM-4, ss VII.D). As note&I;&hove, the industry

practice is to determine the lo&.'al ol 1&o&1-loci&I ni&tare ol'he tr;ilfic based on the CN (when both

CPN i&nd CN;irc present). Insertin i&» ini&ccuraie CN thus made it mo&c dilyicult I'or ATILT to

evaluate I-Ialo's trafyic (and, indeed, AT&c T might never have discovered that the CN v, as

in;&ccur;&te if'it had not been investigi&ting whether iu&y of'alo's tr;&ITic was landline-origh&atcd).

'I'r.
I 93-94 (Neinast Rebuttal at 27-2g).

I'h&lo &&Iso asserts there was no hi&rm to A'I'kT bcci&use the c&&ll records tliat H,'&lo sent to

AT&vxT includcrl thc CPN as well ts the CN, so AT&v;T still harl the data necdccl to determine the

c,&II's;&ctu;&I starting point. Tr. 339 (Wiscman Rehutti&I at 32). That, hov cvcr, is akin to i&

b&ll'girl&'iiying lic crit&&tot bc coi&victcdl hect&&lac hc Iclt behind fingerprints that allowed the p&&lice

to identify liim. It is true th;&t, on& c h di «x&i e«&I &herc was a need to invcstigittc II&&loN ci&ll

inlormation;&nrl unclcrh&ol thc cost &inc( ho&vien ot conducting that investigiition, AT&&'I'iis able

to use the CPN to dctcrnlh&e tl&e tlvle lait&&lie of thc c;ills coming from I L&lo. That is why this

cofiipliiint crise exists, 'I'lic point, lu&never. is tltat AT&9T h;al to conduct i& speci;il invcstifu&tion

to rlo thi&t, hcc;ius othcrwisc thc in&lustry practice is &o treat CN i&s ovcrridin thc CPN. By

inserting the in;iccuriitc CN, &lien. I-liilo mitsl'cd the true n;iture ol the ciills it v,;&s sendingA'I'&vcI'llitll

A'I'k'I'id the detective v ork io unmask it. Thc only apparent reason I'or Hi&lo's inscrtin

thc inaccurate CN w;&s R& miil e tl&e long-d&st&incr Iimdlinc ci&lls th;&t Ilalo sent to ATh.T;&ppc,&r to

be local wirclcss calls, imd thciuforc &&void ticcess charges on wltat was actually non-local trat'I'ic.



HI. HAI 0 IS BREACHIN(I THE I('.A IIY REF(lSINCJ TO PAY FOR
IN rrRCONVEC nON FA( fLIT(ES PROVH3FD B Y A Fa'I'.

This issue is different I'rnm the Iwo issues discussed above, for it involves a simple failure

lo pay for fecililies prov&dcd hy A"I'&'I uncler the ICA.

As noted earlier, Halo cntererl into a v'ireless ICA with AT&T, &md wireless ICAs;ire

somewhat different I'rom landline ICA». Tr. 42 (McPhcc Direct at l2). One diITe&encc concclos

cost responsibility I'or interconnect&on I"tcilitics. In a landline ICA, cost responsibility i»

typicallv detcnnincd by the point of interconnection ("POI'), in that the CLEC typically is

rcspons&hlc t'nr lhc f;&cilitics i)n iis side of'he POI &tnd the ILFC typically is responsible for the

I'i&cilities on &ls side of'he POI. I&f. &it S6. Wireless IC As;&re differeni. In a wireless ICA, cost

Icsfx)nsibility lor &ntercnnnect&on I',icil ities is typic;illy shared between the carriers;at&i typic&&fly

&ipp&)rtinncd h«scd on tl&c iimnunt nf lri&fl'&c sent hy each carrier. /d, The II&&I&7-AT&T ICA is;i

typiciil wireless IC.',A in this rcgitrd. Section V.I3 of thc ICA requires AT&T and H&ilo topa)'acl&
other I'nr interconneclinn I;&cilitics h;ised nn tl&c proportion of tl&e total trail'ic that each p;irty

sends tn the other. stiitinc:

BellSouth and Cr&rrier will sharc the cost of the two-way trunk
& roup ci&rryin both Piirtics trit(Tie proportionally when pu&&chased

via this Agreentent &&r the Clener&il Subscriber Services Tanff,
Section ASS, or, in thc c«se of North C'arolina, &n thc North
C'.arolina Connection and Traffic Intercl&an&'e Agreement effective
Jili&c &(J. I&J&J4. &&s &uncndcrl fl'o&n l&nte t&7 tultc. BellSouth will h&uir

thc cnsl nf'hc two-way lrunk 'rnup f'r thc proportion ol the
I;icility ulilixe&l I'nr thc delivery of'cllSouth originated Loc;tl
t&iit'I'ic to C»rricr's POI v,itl&in Be((South's service terntory;md
wilhin the LATA (c;&lculi&tc&l based nn the number ol'inutes of
triil'lic identified iis Be(ISoutf&'s rlivided by the total minutes of use
on the I';icil&tyl, imd C'arricr &vill provide or bear the cost of the
two-v" I)'l'iu'lk g&'nil p f ol'Ill &)thol'l" tt I ic, including Intcrinedi try
t&"IffiC.

Ilearing L'x. I (L'x. JSM-4l, Section VI.B.2.b, in turn, states:

7&J



Bellgouth will hill (.'avvier fnr the entire cost of thc facility. C arricr
will then apply thc Bellgouth origin;&ted percent agiiinsi the Local
Tri&ITic portion of the two-wiiy interconnection facility charges
billed by Bellgouth to C::irrier. C:,irricr will invoice Bcllgouth on a

monthly hi&sis, th)s proportion;ite cost tor the fiicilities utilized by
Bellgnuth.

I(l. The appnriionil&g of file)I&ties costs applies I'r the entire facility between AT&T's sv'itch and

I lain's sv, itch. 'I r. 56 (McPhcc Direct at 26).

ln order in interconnect with AT&T, Halo has ordered and obiamed interconnection

facilitics I'rom AT&T. Tv. SS (McPhee Direct « t 2S). AT&T hits billed Halo I'or those facilities,

hut H&ilo i&us disputed ilinse ch;irgeh;md rel'used to pay them. Tr. at S4 (McPhee Direct at 24).

As of the encl nf 20 I I, move than!'r I 72,000 in charges I'nr these I'acilities remained disputed ill)(f

unpaid. Tr, at S5 (Mcl'hce Direct iit 25). AT&.T is entitled to bc paid lor what ii provided.

H;&ln's inain def'ense is its theory thai cost responsibility for interconnection I'aciliiies

ends &it the POI. Tv. 36S-74 (Wisem;&t& Rebutt;il;it 3(I-67). That might make sense if H« lo had a

I&illdlllic ICA. h&li Ii &k)cs 1)oi. I llc IC A hcl'c &lscs flic typic&&i wll'clcss IC A ter&us, hh liel'e cost

responsibility f&&v inicvcnnncctinl& I;Iciliiics is h;ised nn proportional usaue..S& c Tr. 56-66

(&Vlcphcc Direct. &ii S- (&), Ii is undisputed th&it l00v/& (ov very close to f00'/& ) of thc fr&ifl'ic

between the p;iriics comes Irom H;ilo, meaning Hi&in is respons)bfc I'nr I(X)'/& nf thc costs I'or the

inicrcnnnectinn I'iiciliiies that is has ordered Ii'nni A'I &'I', obt,'iincd from AT&T, and used io senti

tr;&flic tn AT&T. 1d.,&t S6. AT&T merely &isks the ( nininissinn tn dechuhe that, under the ICA,

Hain must pay lor those fi&cilities. The ann&unt due will he worked out in h;inkrupicy court.

H,&lo's other dcl'ense relics nn I'nntnnic I io Section IV.B of'he ICA, v,hicli st&itch &is

I'! In)vs:

C)n soli&c occilsioils C'&rvier &11&&)'ia&&)se i&& puvchiiscs I'&icilitics froin a third
pariy. In all such cases carrier iigrees t«give Bellgouth 4S (forty five)
d;iy» notice prior to porch;&sc of ihc f;&cilities, in nnler tn permit BcIISouth
ihe option of providing nnc-v ay trunkn)g, rf, in its sole discretloll
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BellSouth believes one-way trunking to be a preferable option to third
party provicled I'acilities. Such notice sh;&II be sent pursuant to Section
XXIX. In no event shall BellSouth assess atlilitional interconnection costs
or per-port char es to Carrier or its third-party provider should Carrier
purchase facilities t'rona a third party, e.g. thc s&ime charges that BellSouth
v,oui«1 ch;&rge Carrier should it provide the service.

H;&lo contends that thi» I'ootnote mei&ns tl&at if it obt;tins any interconnection faci)ities

I'rom;& thi&xl party, it does not have to p;&y AT&T I'or any interconnection facilities. even the ones

it aclmittcdly obtains from AT&T. Tr. 39)-92 (W&scn&an Surrebuttal at 14-15). That contention

does not m;&kc sense and is n&&t consistent with a plain reading of footnote. Footnote I makes

clear th;&t if Halo oht;&ins interconnection I'acilities I'rom a third piirty, AT&T cannot continue to

hill Hi&In for those s&&me t';icilities, And AT&T h;&s not billed I h&lo for i&ny of the facilities llaln

obtains t'rom thircl parties. But footnote I cannot logically be re&&d to mean that by obtainina

int«rcon&iect&on I;icility A I'rom a third party. )palo is somehow absolved for paying AT&T I'or

interconnect&on facilitics B. C,;ind D that &t obt;iincd from AT&T. Coi&tl"icts sl'loillrl not be

ll&tel'pirated to Icilch si&ch iil& iih!&l&l'&I &'«suit.

IV. A'I'&T IS I 'N"I'l1'l.l.'D 'I'0 141:I.ll:1& 1 O1Z HALO'S BRL«ACIIL«S OF ITS ICA.

As remedies for II;&lo's breaches of ih«, ICA, and to prevent further hariu I'&'on& ci&ntinucd

h&'caches. AT&T i&sks thc Co&um&ss&on to gr.u&t the Iol lowing relief, aB ol wh&ch wiis griini«d hy

ihe TRA in the pi&ri&llcl case in Tcnncsscc:

(ii) Fin«1 th;&t Halo has &mi&tcrii&lly hr«ach«d thc ICA by; (I ) sending land(inc-
or&gin&it««I &raft'ic to A'I'&T, (2) inserting incorrect CN inforn&ation on calls; iu&d

(3) f;iiling to pay for fiicilities it has ordered pursui&n& to thc ICA,;

(b) I ind tl&at;is ii result ol'l&cse brei&cl&«s (or any of'hcrn), AT&T i» excused fix&m

lurth«r pcrlormancc uncler th« ICA and mi&y stop accepting tr'ill&c Irom Hi&lo;

(i.) Find, w&&bout quantifying;u&y specific amount due, that llalo is liable to AT&T
I'or iiccess charges on the intcrstiiic an«i intcrLATA access tral'fic it h;is sent t()

AT& I';



(d) Hind, without qu'mtifying any ipecil'ic &&mount due, that Halo is lic&ble to AT& T
I'or interconnection facilities charges that it hai refused to pay to AT&T: &me)

(e) Grant all other rclicf as ii just and appropriate.

A. The Commission Should Authorize ATILT to Discontinue Performance
Under the ICA and Stop Accepting Traffic from IIafo.

130th the IC A;uicl South C;irolina hiw permit AT&T to discontinue performance unclcr

ihc IGA and stop acceptin &rat'I'ic I'rom Halo in li ht ol'alo's mciteriiil bre;&ches of the ICA. In

«dclition, no pr;&cticc&I coniidcrationi mitigate against the termination of iel'vlcc,

It is bl«cl letter law that &chen;i p;irty materially bve;&ches a contract, or breaches the

cont&" &ct ui ii way io basic iii to de 1'e&ii thc f&cn'pose ol'he contract. the othcv party ii cxcuicr) I rom

further perl'ormance. E g., Br&&re)F i ~irrrfsnrv 384 S C. 512, SIC&-l7 (S C'. 2009); Grlrlu &.

Ci.FC.Ft., Frrri. 311 S.C. 103& 105 (S.C. App, 1993); F'ir'Fcr'rr& Crurrr(i'i Nrrrirrrrrrf Sr&i&err Crr., 13

IC2rl 7SS (4th Cir. I')2(&) (uncfcr South C.',irolina hnv, mc&tcrial brcach of the contvact excused

pcirty I'rom I'urthcr perl'orm;incc.). Halo'.i hic;ich herc — continuously semlin& huge amountsol'cu&cll
nc-oi'I 'in,'it d tvatfic that th ICA docs not allov: — plainly dcfe;iti th'vc puvpo, of the

I'A, which w ii to cit ihhih ratci. fermi, cmd conditioni for» i&cfr vs rrr rr&rrurrerl tr il'I'ic arrl&.

C)r »&ting thc relief'T&T icclii will not ciclv«riely ciffect any South Cavolina consumers.

Given tlvat I lalo hils only one alleged customer (Tvanscom) rind that customer does not nuke any

c illi, no cclitonicl'ill foie clml tone vhcn AT&'I'&ops accepting Hi&In's tr &Itic. In,'icldition, the

ccirrieri that nov icncl Halo tv;il'I'ic destined for A'I'cccT either have altevntitive;irriin& en&en&i to gct

ther& tr;il'I'ic to AT&T or can m&ikc them »cry quickly. I falo he&i not el&timed there were;my

prohlcmi with c;ills hei»&I ceil&i f&)etc&I in Tenn«swee after AT&T Tennessee cliscontinuccl service

to I I&&f0 the&'c, nc&i'i AT&T i&vane ol;in)'rohlcn&i.

In;icklition, g&rc&nting the relief'T&T seel,i will not run;&foul of Hcilo's ongoing

bcnikiuptcv pi'occcciin, AT&T risked I'or &md received the identical relief''roin tire Tennessee



Regulatory Authority (»rc 'Ib&n&e»»ec 1lu)o Or&)er;u 22), and then discontinued service to I h&lo in

light of the 'I'RA's Order. Halo comp)a&ncd ol'his to the bankruptcy court, and the htu&kruptcy

corn't rejected kla[o's con&plaint. Ortler Denying Ph&intiff's Request for Bmergency Injunctive

Relict', ln re H&dlr& Wi&'c)e»», 1st. and K&h& IV) re)e»n Inr. &. Be)ISr»tr)& Teler nrr&n&nnic»&h»&», 11C,

Ct&sc No. 11-4 464-htr-I I/Adv. Proc. No. 12-04019 (Biu'&kr. E,D, Tex., I eb 6, 2012) IA(t. A

hereto). The bankruptcy court found tht&t the TRA "had jurisdiction to interpret and enforce the

prov&»iona ol'he interconnection t&greement," th;u "[tjhe TRA's ruling an&l Onler regarding

AT&T Tennessee's right to stc&p ttcccpting tr;tffic is &vithin the TRA's pohce and regulatory

powers t&nd falls with[inJ the exception to thc automat&c stay as found in this court's Courts

362(b)(4) Orrlcr,'nd tin&t "[tJhc TRA's dctcrmination that AT&T Tcnncssec n&ay tcrminatc thc

IC A is tdso v'ithin thc TRA s auth&&rity tu»l jur&stliction; however, prior to tu&y tern&il&atit&n,

ATb;T Tennessee n&L&st t&1st& cou&ply with section 366 of'he Bankruptcy Cocle." I(1., 'Jf'[[ 2-4.

AT&T, of course. will comply with Section 36s.

IL The Commission Should Declare That Halo ls Liable to AT&T for Access
Cltarges on Non-Local Traflie FI'&lo Delivered to AT&T.

AT&T's fetlertd taril'I', I'ilcd with the BCC.. requires Halo to pt&v t&ccess cht&t'gcs on the

in(erst&&te tn&fl'ic A1 &T l&as termit&atcd t'or I lalo, tmd AT&T's stt&te tttrilT, filed v ith this

C'ommission, &tequircs l lain to p;&y access cht&r cs on the intrastate nol&-It&cal tr&fl'&c A'I'b»T h;&s

tcnnint&tcd I'or Halo. 'I'r. 61 (Mcphcc Di&cct,&t 21). As rlemonstr&tetl above, H;tlo I&as sent

ATbrl into&cxcluni c tralT&c (both in(erst&&tc tmtl intr;&state) that Halo has been mis&teprescnting as

Ioc;ti,;u&d tlu&s sublcct only t» & cctpn&c;&I co&npc»s;uit&n el&urges instead ol'hc hi I&et ttccess

chtu ges thttt t&pply to non-local trtdTic. ATb&T is nr&r;&sking the Commission to determine how

much I lalo owes AT&T. or how Inta&y &1&h&t&tes of ttcccss trt&ffic Halo has sent ATb" T. Rather,

AT&T only t&sl s th Commission to tule tht&t H;&I & ow'. AT&'I'cccs. charges on such acces.



tr&tffic as it h &i delivered. The court in Ilalo'i bankruptcy case has made clear that this relief is

permissible. That court hi&i explained th&it the only limitation on the relief,state commissions c;m

gr;mt I'nr Halo's wrongdoing ii that they ilu&uid not iisue relief involving "fir(&rid(&tint& i&J the

'&

inurn»it nl'&my ch&im;i&»&inst the Dchlor." Thai is why A1 &'I'sks only for a ruling that Halo

nv'ci &icccii ch&1fgci &n &»1 &uuo&&fit tllai &1c»1&i&&is tn bc dclc&&1&ined, in all likelihood by the

h,'u&k&'uplcv co»&'t.

In thc rcccnt Wisconsin prr)cccdings, Ilalo argued that it cannot bc rcc(aired to pay

tarifl'cd access ch&uigci hect&i&so, it cl&iimi, il technically did not receive access service precisely

&&i it ii del'ined in AT&'I" i taril'I's. I or ex;&mplc. Halo contends (hat it did no( receive iervice

Iron& AT&T vi&& a "f'eature Group D" arr,'mge&»cnt. Such arguments are a h&&ieleii imokcserccn

lh&&t cx;ilti fo&'&11 ovcl'uhst,'u&ce.

Ai ihnv, n above, I lain h&ii sent landline-o& igin;ucd irtif'I'ic to AT&T in brc&icli o( (Iic ICA.

As ttlio ihovv n ah&)ve, « It&rge portion ol'hat h&nillinc trafi&c is non-local in niitu&u. and AT&T

terminated thai tra!Tic Ik&r H;iin. Bcc«usc thc I;mdline-originated traffic w&ii n&&t permiited hy the

ICA, there arc nn leuns in ihc ICA &lcl'ining thc pi oper intcrc;&rrier co&upeni&iti&)n tl&at I-htln»iuit

p;&y tn AT&T I'nr terminatii&g thai iml'I'ic. It is nhv&nui, however, that Halo muit pay AT&T

&rni&r'tfii rig morc than merc rue ipioc« I compe»i&»ion on the t&r&t&-Ir&r'rtf trttffic lt It«i been iendin'o
A'I'&.'I'outh Carol&»&1 ln&'ci'»1&natioli. II I&Cs &uc &&ot &'celt)i&'id to tc&ul&ntttc i&0&1-Inc&i( calli for

fi'r.'c, n&'il thc low itceipix&c&&I con&pet&i&tl&n&1 r« lci th.'&t apply'n local tr&&ffic. And t&i thc

Cn»1&uli&dn» well I nowi, wlien A'I &'I'ef»1&»ales &&lie&'exch&»&gc &iud &»le&'st&1tc ctllli Ir)&')th«.

c«rrieri, ll&at is «cccsi service, anil those carricri must pay thc access ratei in AT&T's icceis

I«nl1'i. Indeed, il'I&&lo lm&l been I'orthcomin up front,;&nd;&cknowled&'ed th« l it would be

()i&le& ()ra»&in IV(oiw&)& ol &he AT& l C:r&o&panic& «& l)eienmne Au&«ma&ie Smy In;&pplie;&hie;m&1 forRet&ef'n&m

&he Ruin&untie S«&y, In &r H&rtr& lltirete&&, In&., ( aae No I t-&24(&t h&r-I I (B&u&kr. E IX T&x.. ()e&. (&, 20& l )

fe»1»h &i&i &ulrlerl) (A», (3 he&eto)



sending non-fociil lani(line tralTic to AT&T, the pi&rties would have dealt with that in an ICA

provision &'ccfuinng Halo to piiy taril'fed sv'itclie&l access charges on that tral'fic or hy simply

havi&1'& I kilo sig&1 iip fot'cl'vice ii&1der Lhe switched iiccess tari(T. The only reason that did not

hiippcn is Hi&fo's insistenc«on crroneoiisly cliiiniing Lhat all of its traffic was local, wireless

traffic that orig&in'&ted with Transcom.

Not surprisin ly, there is ii le&'il doctrine that covers what Halo has done and that makes

cle;&r thi&t Halo must )1&&y
A'I'&T access ch;trges for Lhe non-local traffic it clclivcitcil to AT&T for

tennin;&Lion — Lhe "constructive onlering" doctrine, E!»Lier that Lloctrine,;& c;irrier "constructively

orders" service under ii t;iriff, anil thcitcfore must pay Lhc lari(Ted rate, if ii ( I ) is interconnected

ii& xi&el& &1 &1»ii)ilcf that it can expect Lo receive access services", ( ) f;&ils h) Lake reasonahle steps t&)

pi'cvci)t the receipt of services; imd (3) does in I';ict receive such services. A&I& i«nre) LLC i.

A'I'&k&1'.'i l)&.. I I)1 F. Supp. d 6)(0, 6gS (E.D. Va. 2000) ( )ting Unite' A)')is)i P ir))lnn)e C'& ip. ii

V i Vni') i'&.'). C', (( FC C Rcd SS(. &&t '[[ 13 (19')3) and fn )'e Aix'ess C)i((rr,'e l~'g) I'), )4 FCC

Rcd l&)2 I ( )999);it '[[

)gal).

The doctrin&;ippliis herc.

f'i) )i, ihcrc is no iloiibt tl&at Hi&lo "is i»tcrci)nnccted [io AT&T] in such ii m innci'hi&l it

et&i) expect lo I'cci:Ivc iicccss sci'v'lccs. I kilo ii)tcl'co&1&1&.cts to AT&T under Lhe ICA imil i&greet)

Lo pi&3& i&ccess eh&i& gcs oil iit Ic&LSL sc)inc t)f'he Lraf'I'ic ii sent io AT&T (iissumi»&'hc Lraf't'ic was all

wireless). ICA ss VII.E (Hearin ~ Ex. I (Ex. )SM-A)). Halo also knew it was sendin& tr;iffic to

AT&&T Ll&at st;irtcd oiitside the X&&ITA or lociil c;&flin '&rix& vvhcrc I)alo ivas loc,'i(cil (Vv'isei»an

Rehuttiil i&t 19) imil Ll&at inter)VI'I A,'ind non-lociil tml'fic i»u suhjcct io iicccss cl&urges.

Se& in)&L H;ilo "I'ail[eil[ lo it&he rciisoniihlc steps to pitcvcnt the rcccipt ol'&&cress[

serv&ccs.'ndeed. Hiilo Loof )in steps to prcvcnl (hc iicccipt of access services. Hi&IO never tried

tr& sto)1 Tria)sco&n li'oln sc&1dii)g ii lai&if)it&c-originiitcd traffic that )Info kncv'or shoulil l)ave
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known) be&',m in other loca! calhng areas or other states and continues to knov"ingly accept that

long-distance landline trafl'ic ancl press it to AT&T I'or termination Ioth&y. See R /&&T Co)1). i.

C r)nun&a)ir& Health G)r)II/), 9'31 I . Supp. 719, 723 (S D. Ca), 1995) (defend mts constructively

ortlered service because they "have come forth with no showing that they acted in any v'ay to

control the un'Iuthorizct( char in ~ ot AT&T ... c;Ills to their .system*'y '& hacker).

Thin/, Halo "Llid in (&&et" receive terminatin access service from A'I'&'I'. A» shown

throughout Ibis briel'and in the AT&T testimony, HL&lo sent huge amounts of landline-originated

non-local tref'I'IC tO AT&T and AT&'I tcrmin;&ted such traffic to its cnCI-L&sC!'s, Thc tcl'alla&It&On of

Ion&'-distance Iralfic is thc essence of tern&in;&ting switched access service, and the long-

csi&&blishcd &ates I'or.such service. I&rc in AT&T's;&cccss t&&rilTs. 47 C.F.R. ss f)9.2(b) (FCC. dei'ines

"Access service" to include "services;m&l I'acilities provided I'or the origination or termination of

Lu1y intcrst;Itc or h1&clgn tclccommunic&&tion.");,&e«. I/s&) BcllSouth Telecommunications I"C C

Tal'iff'.C'.C'. No. I . ss 6. I;,&ee &I/1&) BellSouth 'I'elecommunications, Inc., South Carolina Access

Services t;&riff, ss E6.1. 'I'hose II&rillb&l rates &rc thc r&&tcs Halo must pay.

()iven Ih'It HL&lo i&as rr ccivr d terminating;u'cess scrvicc I'rom AT&T, Iu1d Ln'ldeI the hnv

has "constructively ordercrl" that .service t'or all landline traffic it sent to AT&T, the Commi~~ion

c;In and should hold that Halo is liable to AT&T I'or access charges on the long-distance h&ndline

tr&IITic I I&&in has sent to A' &''. 'I'he Lic&LIJI Ln110unt I h&lo must p&&y v ill be dctcrrnined in

h&uikl'Liptcy coLn't.

II Ilo also conten&(s ilia& the FCC'eltl in Ihe Courter / Ame)i&au C/)&/&) th &t H do's service

is merely transit service. Based on thi&n Halo seems to arg)L&e that it cannot owe terminating

L&ccess cltargcs to AT& T or other carriers. Halo is incorrect. The Cy)rater / R))u ri& r) O) Je) never

hehl th;Ii I I;&Io's service is transit service, much less that Halo is cscrnpt I'rom p&&yin Icnnirmting
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access charges when it hands long-dist&nice tl nfl'ic to AT&T For termination. 'I'he issue in the

Cr&r&rrc c r R»rcric» Or&fr r w;&s whether Transcom could bc dccmcd tn originate every call it

to&&ches iiltcl whether the c&ills I'I&&In w;&s hanclin ~ tn LECs should be treated as local or non-local.

Crrri»cr r Rr»crir u Or&fr rs '[['[[ l004-06. The FCC used Lhe term "transit" merely n& point nut &liat

en&itic~ that simply p&iss citlls on in the middle of the call path arc nc&t vicwcd as originating those

ciills — i&nd th;&t beciiuse 'I r;mscom dicl not origin;itc thc call~ Halo wiis p;issing tn other carriers

fnl tc& n&in&itic&n, those ci&lls wei&c not foe&if (i.c ., not intr&&MTA) imd therefore were not mc&'cly

sL&bJt:ct to i'ccipl oct&I co&1&f)cl)st&tin&1 clat&'gcs. icf. Ratl1clx iis nc&&1-focal calls, those calls L&r«st&hjcct

to tcl'ltnitatlllg &lcccss clliilgt:s.

In addition, Halo's c.& pcir rc s to the I.CC, which framed the issue there, never once arguecl

tl&at H&&ln v'as proviiling transit service to other c;irrier. Quite the opposite, I Etio arguccl thi&t it

w;ts &ucrcly sencling inc;illy nriginittcd, v&irelcss traffic to ILFCs anil therefore c&nly hi& I tn p;&y

rccipn&ciil cn&npcns;itic&n, rnl&er th;in itcccss cln&rg&ca.,S'c c Hearing& Ex. I (Exs. JSM-6;in&1 .ISM-

C. The Commission Should l)eclare 1'hat Halo Must Pay AT&T for the
Interconnection I'acilities AT&T Has Provided

I hcl&c ls &10 dispute tliat I I'&Io orclerecl intci&connection e&IL&ipment I'&om AT&T anil used

th u cclilipn&crit tn scr&d ti'&l lie to A1 &'I'. Thc n&ily &It&est[oct is whctllcr }I&tin sl)ni&id I&ave to pay

I'nr the use nl'l&at cLIL&ipn&cnt. As sliov;n;ibn&e in pi&it III, the ICA re&I&tires H;iln tn p&&y fni'uch

c&li&l[&Inc&&i h&isccl nn propoit&oin&f use,;mcl H;tlo's proportional use is 100Vr (or exceedingly close

tn it). Tl&c Commission thciclor&.'hot&Id Llecliirc thiit Hiilo &nust pay thc i&n)nunt duc for those

I;teil&ties.;is thc 'I'RA did, Tc rr»c ssc c He&fr& Orclcr at 22. The specil'ic amount that ff alt& inust

ultimately p;iy v,ill be determined in b,mkrnptcy court.



CONCLUSION

Thc Cotulnisslon shot(Id I'ind Phdo in btrct)ch of its ICA with AT&T and has

c(a)st)actively ordered;md obtained switched access service I'rom AT&T,;md 8rant AT&T all

the relict requested in Pt(rt IV;)bove.
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